CASES IN EQUITY. 


ARGUED AND DETERMINED 


© SUPREME COURT OF NORTH CAROLINA, 


AT RALEIGH. 





JUNE TERM, 1854. 





SOHN DEW AND OTHERS againt EDWIN BARNES, ADMINIB- 
TRATOR AND OTHERS. 


«In the construction of a will, in order to arrive at the intention of the 
testator, a word will be supp'ied when the sense of the clause in quep 
tion, as collected from the context, manifestly requires it. 


_ Cause removed from the Court of Equity of Edgecomb 
County at the Spring term 1854. 

The bill was filed by the plaintiffs, as the next of kin of 
Benjamin Simms, against the defendant Edwin Barnes the 
edministrator of said Benjamin and against Willie Simms 
who set up a claim to the property sought to be distributed, 
, under the will of James Simms. The principal question be- 
tween the parties arises upon the construction of the will,of 
, dames Simms executed in September, 1846, shortly before the 

"death of the testator. At the time of his death the testator 

had two sons, the defendant Willie, who was then about nine- 
teen years of age, and Benjamin, Pe a a and 
four daughters. He left also a widow. 





150 IN THE SUPREME COURT. 





Juhn Dew and others v. Edwin Barnes, Adm'r, and others. 





» >= . 
By several clauses in this will, the testator devised and bes.” a 


queathed to each of his daughters, by name, considerable lege 
acies in land, money, slaves and other :property in kifd, 

By several other clauses in the-same will, he devised and be. 
queathed to Benjamin, the remainder in a tract of land after. 
the death of his mother, also another tract of land, eight slaveg. 
by name, and their increase, and various other kinds of prop- 

erty : and to his son Willie he gave land, slaves by name and 

various other kinds of personal property and immediately sue 

ceeding these devises and bequests to his two sons, he adds 

these words, “If either of my should die without a lawful 

heir the longest liver heirs the whole of both estates.” Ben- 

jamin died without ever having had a child or children (never 

having been married) leaving Willie him surviving and the de 

fendant Barnes as administrator took possession of and now 
holds all the personal property bequeathed to him by the willof 

the testator, James, his father. The plaintiffs insist, that. by a 

proper construction of the above recited will the intestate Ben- 
‘jamin took an absolute estate in the property given therein te 

‘him, and that they, as his next of kin, with the defendant Willie 

and Mrs. Barnes are entitled to distributive shares of the 

slaves and other personal estate thus bequeathed. While the 

defendant Willie contends. that under the will aforesaid; this 

limitaition was contingent and that on the death of the said 

‘Benjamin without issue the property vested in him as -the 

longest liver of the two sons. 

The defendant Barnes submits in his answer to pay and df+ 
tribute the estate in his hands to whomsoever the court my 

-‘eonsider entitled to the same and asks to be advised as to hig 
duty in this particular. 

The prayer of the bill is for.an account of the assets in the 
‘hands of the administrator and for general relicf.. The catise 
, was set down for hearing, on the bill, answer and exhibit, and 
* tansmitted to this court by consent of parties. 


Biage for plaintiffs, 
Moore for Vshodente. 
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Bartzz, J. No rule of law is better settled of more goner- 
ally kn «wn, than that in the construction of a will, the inten- 
tion of the testator, apparent in the will itself, must govern 
‘—and that ino: der to effectuate that ‘inténtion, as collected 
from the context, words may, when necessary, Le éupplicd, 
transposed or changed. 1 Jarman on wills ch. 16, page 497 
—Sess'ins vs. Sessoms. 2 Dev. and Bat. Eq. 453. The'dif- 
ficulty in the clause of the will which we are called upon to 
construe, arises, manifestly, from the omission of one or more 

-words, which makes the sense incomplete. But n+ person in 
reading the will can doubt for a moment what the omitted 
words were intended to be.’ ‘The tcs'ator had in preceeding 
clanses, given to each of his two sons land, slaves and stock, 
and then subj sined thé clause'in' dispute. “If either of my 
should die without a lawful heir, the - longest liver heirs 
the whole of beth estates.” The word “cither” taken by itself 

“signifies “one or another of any number,” but it is here ton- 
fined to two, by force of the word “both,” which signifies 

“two, considered as distinct from others, or by themselves.” 
The omitted word or words then is; or are “sons” or “two 
sons,” and it isso plain that such and no other was the testa- 

tors meaning, that no argument can make it plainer. -It is 
manifest, also; that hy dying without a lawful heir, the testa- 
 <tor meant a lawful child ; because if the one or ot!er brother 
died without heirs in a technical sense, there could be-no sur- 
vivor. . One of the sons having died unmarried and childlcas, 
this estate goes under the limitation to his surviving brother, 
‘there must he a decrec to that effect. Yoh 


Pre Our. Decree accordingly. 
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NATHAN B. DOZIER, against ROBERT SPROUSE & WIFE. 
Any matter, which has a bearing upon the right of the plaintifls toa decree 
for an account, comes up at the hearing, when the devree for an necount is 
asked for: But a matter of charge, e. i., what does or does, not form » 
part of the fund? or of discharge, can not then be gone into and comes up 
regularly by exceptions to the report of the master. 


Cause removed from the Court of Equity of Yadkin county, 
at Fall Term, 1853. 
The case is sufficiently stated in the opinion of the Court. 


No counsel appeared for the plaintiff. 
Winston & H. C. Jones for the defendants. 


Pearson, J. Smith Dozier died, having his domicil in thé 
State of South Carolina, on the 10th of December, 1831, 
leaving him surviving the plantiff, who was his only child, 
and his widow, who is one of the defendants. 

The widow was appointed administratrix, and sold much of 
the property, and paid off the debts, and then removed to this 
State, bringing her only child, the plaintiff. She afterwards 
married the other defendant, and the object of the bill is to 
have an account of the estate of Smith Dozier. Among other 


things, the bill charges that the intestate owned a slave nam- 


ed Sandy, who is still in the possession of the defendants, and 
is of great value, being a “ first rate tanner ;” and it is insisted 
that Sandy, together with the profits and hires that have been 
or ought to have been made, form a part of the estate of the 
intestate, for which the defendants are bound to account. 
The bill also charges that the intestate purchased from 
Mary Bright, the mother of his wife, an undivided share in 
many slaves, or that he acquired a right to them, as husband 
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of the defendant Elizabeth, by reducing them into possession 
in his life. A discovery is asked in regard to these slaves, 
and it is insisted that they, or the price of such as have been 
sold form a part of the estate for which the defendants are 
bound.to account. 

. The defendants: submit to a decree for an account of the 
estate of Smith Dozier, but they say that in regard to the slave 
Sandy, he was sold by the administratrix at public sale and 
purchased by her. That the sale was in all respects regular, 
and the price-a fair one; and that by the law of Sonth Caro- 
hina, an administrator may be a purchaser at his own sale, 
provided it is regular, and he pays.a fair-price. In regard ‘to 
the slaves conveyed by the deed of Mary Bright, the defend- 
ants insist that it was a gift to Elizabeth and her other chil- 
dren, of their mother’s interest and right to the estate of their 
father; and that as her husband died before the estate was 
settled and the property divided, the right survived tg her.. 

There was replication and commissions, and after taking» 
much testimony, the cause was removed to this Court. .~. 

‘Upon the opening of the case, it was suggested to the de 
fendants’ counsel (the plaintiff having no counsel in -this 
Court) that as the defendants submitted to a decree furan 
account, there was at this stage of the proceeding no issue 
or question for the Court to act on; and that the matter in re- 
gard to Sandy and the slaves derived from Mrs. Bright would 
properly come ap upon exceptions to the report. The Connsel, 
howevor, insisted, that they were entitled to have the question 
now heard, so that the decree for an account might be made , 
with instructions in regard to these matters ; and they pressed 
it on the ground, that a declaration. of the facts and of the 
opinion of the Court thereonwwould save much trouble before 
the master. 

We have considered the subject, and have come to the cou- 
clusion, that according to the course of the Court, we cannot 
now make any declaration, and the decree must be in the 








a as 





154 IN THE SUPREME, COURT. 





Degit ¢. Spronre and wife. 





ustial form to take an account of the estate of the. intestate 
that did or ought to have come to the hands of his adminis- 
tratrix. . 

The plaintiff, upon the Siting: is required to make such 
proof only as will entitle him to the decree he asks for in the: * 
first instance, Adams’ Eq. 362, In our case the plaintiff asks ~ 
for a decree to account. | The defendant submit to it. Sono 
proof was necessary, and after replication a decree for an ac~ 
count ouglit to have been made as of course.. If, therefore,’ 
we should at this stage of the case, make a declaration, in re- 
gard to the slave Sandy, or the slaves derived from Mri. 
Bright, the plaintiff might well say, “I am taken by sutprise. I 
prepared only such proof as was necessary to entitle me to a 
decree for an account, and that proof was supplie | by the an- 
ewer: When the matter comes before the master, I hope 
tobe prepared to show what belonged to the estate of the. 
intestate and should be a charge, and also to meet any false 
claim of discharge.” 

It will be seen at once, that at this stage of the case, the 
only question is, are the defendants bound to account? Ne 
ether question is now presented, and of course no. other ques- 
tion ought now to be«ecided. For instance, a bill charges a 
partners’ rij» Or an agency, and prays for an account—the re- 
lation of partner or agent is denied—at that stage of the case 
the fact of the alleged relation is the only question. Or, sup- 
pose the bill charges that the defendant is the administrator 
of the plaintiff's father, and is bound to account, the relation 
being admitted, there can, at that stage of the case, be no 
other question. 

The rule is this: any matter which has a bearing upon the 
the right »f the plaintiff to.a decree for an account, coms up 
at the hearing, when the decree for an account is asked for— 
but a matter of charge, i. e., what does or does not form a 
part of the fund or of discharge, cannot then be gone into, 
and comes up regularly by exception to the. report of the 
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master. aan vs, Huxrsr, 1 Russ. 101, id, 107—Tomum vs. 
Towzix, 1 Hare 245. The propriety of this rule of practice is 90 
obvious, that it seems hardly worth while to say much about 
it; but for the sake of those members of the profession w hose 
elients, suffer by an unnecessary delay in_ this stage of the 
case, wo extract and adopt the, language of Daniel in hie 
Chancery Practice 2 vol. 997. “In the case of a plaintiff, it 
is sufficient to prove so. much only of the allegations in the 
bill as is necessary to entitle him to a decree. Thus, wher 
the suit is for an account, all the evidence necessary to be 
read at the hearing is, that which proves the defendant to be 
an accounting party, and then the decree to account follows 
of course, Any evidence as to the particular items of an ac 
count, however useful it may be in a subsequent stage of the 
eause, would be irrelevant at the original hearing. For this 
reason, when the suit is against an administrator, all that is 
Necessary to prove on the part of the plaintiff is, that the de- 
fendant {ills and has ac‘ed in that character.” 

It is suggested, that as the domicil of the intestate was im ? 
South Carolina, the plaintiff as next of kin, has no right in 
this State to call for an account, and that the suit ought 1 to have 
been in the name of an administrator appointed yin this State. 
We have considered the question, and think it clear that as 
the intestate, at the time of his death had no effects in this 
State, administration could not be taken here, and consequent- 
ly that the snit is well bronght in the name ofthe next of kin, 
whe is entitled to have the seme relief in our court that he 
eould have had in the court of his father’s domicil, but for the 
accident of the removal of the parties to our State. The removal 
end its consequences did not, in any point of view, originate 
aright on the part of the intestate upon which our Courts 
éould grant letters of administration. The injury, if any, 
was dune to the plaintiff or next of kin. 

‘The plaintiff is entitled to a Cecrce for an account. 


~ Per Curiam. Decree accordingly. 


, 





eee es eee 








156 











HUGH CAMPBELL, ADM’R against FELIX SMITH, 


Where a bill alleges a secret trust and the answer is evasive as to such alle 
gation, yet if the testimony in the case clearly and distinctly disprove 
the allegation, the plaintiff will nt be entitled to have such trust declared, 
end the Dill will be dismised with costa, 


Cause transferred from the Court of Equity of Caswell 
county. 
The case sufficiently appears from the opinion of the Court. « 


E. G. Reade for the plaintiff. 
Morehead for the defendant. 


Barrie, J. The bill seeks to set aside the deed by which 
the plaintiff's intestate conveyed her slaves to the defendant 
upon the ground that it was obtained by fraid or the exercise 
of undue influence; or to convert the defendant into a trus 
tee upon the ground that the slave: in question were convey- 
ed 'to him upon a secret trust, that he was to hold them in @ 
qualified state of bondage. The allegations upon the first 
ground are denied in the answer: that denia', so far from be- 
ing disproved, is fully supported by the testimony, and the 
position is now abandoned. There is some doubt upon the 
second ground, not as to the law for that is clearly settled, 
(see Lexrmonn vs. Peortes, 6 Ired. Eq. Rep. 137, and the cases 
there referred to,) but as to the testimony: It is established 
by the proof, as we think, that the intestate did intend at one 
time to convey her slaves to the defendant upon the secret 

trist charged in the Dill. It is highly probable that she 
thought he being thei: father, would not hold them in abso- 
lute slavery, bat would permit them to enjoy as much of free- 
dom as was compatible with their condition. In addition te 
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this, there is the appearance of evasiveness in that part of thé 
answer which responds to the charge of the secret trust. The 
words are::“This defendant utterly denies that there was 
@ny secret trust or nnderstanding between himself and intes-. 
tate, that said slaves were to be freed by him; on the contra- 
ry the intestate well knew that they were to be and remain 
the slaves of this defendant.” The specific allegation in the 
bill to which the above is a response, is, in effect, not that the 
defendant was to free or set free the slaves, but that he was 
to hold them nominally and ostensibly as slaves, but really, , 
and secretly; as free persons. The: plaintiff might have filed 
exceptions and thereby compelled from the defendant a more 
direct and definite answer. Not having done so, the evasive- 
ness in the answer, may cast suspicion upon it, but will not 
supply the plaintiff with proof upon that point. The effect 
of this su :picion, however, taken in connection with the proof 
of the intestate’s previously declared intention and the pro- 
bability that sach was her real purpose, ar.sing from therela-. 
tive situation of the parties, wou'd induce us to believe that. 
the dee | in question was executed: upon the secret trust a8: 
charged, were it not disproved by the clearest and most indis- 
putable testimony. There are three subscribing witnesses to. 
the deed, to wit: George Williamson, William Long and _Vin- 
cent Bradsher, ull of whom were examined. Géorge William- 
son, was first called, and testified that a short time previous. 
to the exeen!ion of the deed, the defendant informed him that 
Polly Coile wished to see him; that he thereupon went to 
her house where she told him that she wished to convey her. 
slaves to the defendant, upon which he said to her that it was 
a matter of importance and she had better call in some of her 
neighbors and consult them about it; that she requested him, 
to see a lawyer and get a proper instrament drawn, which he. 
did; that he then went to her house where he met William 
Long and Vincent Bradslier, and the subject was talked over 
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by'them all; that he told Polly Coile that, by conveying the 
slaves to the defendant, they would not be free, but would be, 
slaves and liable for the defendant’s debts and eubject to any. 
disposition he might think proper to make of them; to which. 
she replied, that she was fully aware of that, but se preferred . 
they should belong to him, in preference to’ any of her rela-. 
tions, that she had once made a will and given the slaves to 
her relations, bnt they manifested such a desire'to get posses-_ 
sion of them, before her death, that they displeased her and, 
she infended they shivuld not have them ; that after talking 
the matter over, she being fully apprised of the contents.of the 
deed, executed it, and he and the othet:two witnesses sub- 
scribed it: and that she, at the time, seemed fally to under- - 
stan | what she was doing. This witness testified farther, that 
two other instruments were executed at the same time one of 
which was a bond for $200, given by the defendant to Polly 
Coile for the purchase money of the slaves, and the other an: 
obligation by him to take care of, and furnish a home for, @ 
supéranviated negro man owned by Polly Coile, named Har-. 
. The testimony of Long and Bradsher is substantially the 
saiie with that of Williamson as to what occurred when the 
deed was executed, with some additional particulars whiel: it 
is nnnessary to mention. The defendant in his answer admits 
that he never paid the $200 to Polly Coile, but says that she 
surrendered the bond to him upon his undertaking to pay 
debts for her, to that amount, a part of which, he says, he had 
paid, but he has made no proof it. The testimony of the three 
subscribing witnesses rebuts, as we think, the presumption 
arising from the other circumstances of the case, that the deed 
in question was executed upon a secret trust, that the defen- 
dant was to hold the slaves in a qualified state of bondage.— 
The proof of the declarations of the intestate made after 
the had executed the instrument as to her intention in execut 
ing it, if admissible at all, is not much to be relied on, because 
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it is apparently contradictory, and can only be reconciled by 
supposing that to some of the witnesses; she spoke of her. 
wishes to set her slaves free, but as she stated to others, the 
intention to do so had been abandoned, when she found that the 
laws of the State forbade it. . What. the defendant himself 
said‘about the matter, to wit : that. the intestate had offered 
the slaves to him several times, but he did not think he could 
hold them, though he had concluded at last that he would 
try it, is not very intelligible, because nothing was said at 
the time to show for what purpose she had offered them, or 
upon what terms he was to hold them. At any rate the tes- 
timony is not sufficient. to weigh down the proof, clear and 
indisputable, that: after a full‘explanation from the three sub- 
scribing witnesses, the intestate executed the deed, declaritig 
that.she knew that the negroes were to be the slaves of the 
defendant, liable to the payment of his debts and subject to 
any disposition he might think proper to make of them.: To 
hold:otherwise would be to make circumstances of suspicion 
stronger than the most positive proof. That, we are not dia- 
posed to do; and we must declare that the plaintiff has failed 


to sustain the material allegations of his bill, and, of course, — 


it must be dismissed with costs. 


BENJ. F. BIDDLE AND OTHERS agains GOULD HOYT AND 
OTHERS. 


Blaves were bequeathed to J. B. and §. B., his wife, «for and during their 
joint lives, and to the survivor for life, and upen the death of the sad J.° 
B, and S. B.. 10 their children, to be equally divided between them, or 
the survivor of them, their heirs and assigns forever.” J. B. and S. B. 


Pa. 
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had three children at the death of the testator, two of wham died without 

“ese in thé lifetime of S B, the surviving life tenant. and the third was 
living at the time of her mother, 8. B.'s death: Held, That this surviving 
child was entitled to the whole interest in the legacy. 


Cause removed from the Court of Equity of Pitt county, 
at Spring Term, 1854. 
Elizabeth Simpson died in the year 1804, having seule ands 


published her last will and testament, which was duly ad- 


mitted to probate and recorded, and James Easton and Joseph 


Briekell were appointed executors, and were duly qualified, | 


and among other bequests was the following: 

“It is my will and desire that the other half of my estate,” 
(the same being a residue) “as aforesaid, consisting of notes, 
bonds, negroes, horses, cattle, sheep, hogs, and one-half of 
any residue of my estate, and I give the same. unto Joseph 
Brickell and Sarah Brickell his wife, for and during their 
joint lives, and to the survivor for live, and upon the death of 
the said Joseph and Sarah Brickell, I will the aforesaid one- 
half of notes, bonds, negroes, horses, cattle, sheep, hogs, 
household and kitchen furniture, and one-half of any. residue 
of my estate, unto the children of the said Joseph and Sarah 
Brickell to be equally divided between them or the carvige 
of them, their heirs and assigns forever.” 

Sarah Brickell was the daughter of the testatrix, and at 
her death the children of Joseph and Sarah were, Sarah S., 
Joseph John and Martha Ann, and no other children were 
born'to them afterwards. Joseph Brickell and his wife Sa- 
rah, took possession of, and held the property bequeathed 
until his death in 1813, and then his widow, the said Sarah, 
continued to hold the same till her death, which occurred in 

- 1852. 

Sarah S., one of the children of the tenants for life above 

mentioned, was married in the year, 1819, to one John Nor- 
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eott, and died in 1820, leaving a son, Joseph John, who died 
in 1848. 

Joseph John Brickell, another of the children of the ten- 
ants for life, died intestate and without issue, about the year 
1849, and the remaining child, Martha Ann, yet survives, 
having married the defandant, Gould Hoyt, in the year 1825. 

The plaintiffs contend that on the death of the testatrix, 
Mrs. Simpson, the remainder bequeathed as above stated, 
vested absolutely in the children of Joseph and Elizabeth 
Brickell, subject to the claim of any other child that might 
thereafter be born, and that on the death of Sarah Brickell,. 
the surviving tenant for life, the slaves in question became 
divisible among the representatives of Sarah 8. Norcott and | 
Joseph J. Brickell, and the surviving Mrs. Hoyt. 

Benjamin F. Biddle, the administrator of Sarah S. Norcott, . 
Bamuel 8. Biddle, the administrator de bonis non of John‘ 
Norcott and William B. Pope, the administor of the testatrix ; 
Elizabeth Simpson, are the plaintiffs. The prayer of the bill ; 
is for a division of the slaves as above insisted, and for gene- | 
ral relief. | 

Gould Hoyt and his wife Martha, are made parties defend- 
ant. Gould Hoyt, the executor of Sarah Brickell is made a 
defendant, and in their answers admit the facts as above stat- 
ed, but insist that by the proper construction of the will of 
Mrs. Simpson, the whole of the property mentioned in the 
clause recited above, vested in him, in right of his wife, 
Martha Ann, who was the only surviving child of Sarah and 
Joseph J. Brickell at the death of Sarah the surviving tenant. “ 
for life. 

Joseph J. Dancey, administrator of Joseph J. Brickell was. 
also made a party defendant, who in his answer concurred in 
the statements and views of the other defendants, and declin- 
ed contesting the same. 
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* Cause set for hearing on the 
transmitted to this Court by conse 


More for plaintiffs. 


Biggs and Donnell for defendants. 


Barrie, J. Elizabeth Simpson died Wh the year 1804, leay- 
ing a will in which was contained theollowing clause :, “‘ It 
as my will and desire that the other half gf my estate as afore- 

_ paid, to wit: consisting of notes, bonds, negroes, &c. I give 
the same unto Joseph Brickell and Sara Brickell his 
wife for and during their joint lives and t6 the survivor. for 
life, and upon the death of the said Joseph and Sarah Brick- 
ell, I will the aforesaid one half of notes, bonds, negroes..&c. 
unto the children of the said Joseph and Sarah Brickell to:he 
equally divided between them or the survivor of them their 
heirs and assigns forever.” .Joseph Brickell and Sarah his 
wife had at the death of the testatrix three children and never 
had any others. Sarah Brickell, who was the daughter of the 
testatrix, survived her husband many years and died in the 
year 1852. Of the three children Joseph J. Brickell died 
without issue in the life time of his mother. Sarah S. married 
John Norcott and died leaving one child who died without 

. issue in the life time of his grand mother. Martha married 
Gould Hoyt and is still living. _The question presented by 
the pleadings is, whether, upon the death of Elizabeth Simp- 

son, the testatrix, the property bequeathed by the above, re- 
cited clause of her will, became vested in the children of Je 
seph and Sarah Brickell so that upon the death of two of 
them, in the lifetime of the mother, their interests devolved 
upon their respective representatives, or did it remain sus- 
pended, during the life of Sarah Brickell and upon her death 
vest in her sole, surviving child, Martha, the wife of the de 


fendant, Gould Hoyt. 
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~ Upon the question, to what period words of survivorship 
‘¢ontained in wills, ‘are referrable, many decisions have been 
"made by the Courts both of England and this country, It 
would be a needless task to attempt a review of all the cases, 
and a difficult one to extract from them a principle by which 
to reconcile them one with another. In looking over the 
English cases on the subject, it will be found that the rule of 
“constraction varied’at different times, and it was not until 
“the year 1819, that one was established which was so founded 
upon reason and convenience as to secure the approbation of 
“the Courts, and to lay down a yrinciple for future guidance. 
In Cripps vs. Wotcort, 4 Madd. Rep. 11, which came before 
‘vice Chancellor Leacn in that year the case was that'a testa- 
“trix devised and bequeathed ‘her real and personal éstate, in 
“trust for lier husband for life, and after his decease, directed 
“that her personal estate should ‘be equally divided between 
‘her two sons, Arthur and George, and her daughter Ann, 
‘gnd the survivors or survivor of them, share and share alike. 
Arthur died in the lifetime of the husband, and George and 
bis sister surviving the life-tenant, claimed the whole.» ‘The 
vice Chancellor said: “ It would be difficult to reconcile eve- 
Ty case upon this subject. I consider it however to be now 
‘settled, that if a legacy be given to two or more, equally to 
“be divided between them, or to the survivors or survivor of 
“them, and there be no special intent to be found in the will, 
“that the survivorship is to be referred to the period of divi- 
“gion. If there be no previous interest given in the’ legacy, 
then the period of division is the death of the testator; and 
“the survivorsat his death will take the whele legacy. ° ‘This 
“was the case of Srimeer vs. Puituirs, 1 Eq. Cas. Ab. 292. 
‘But if a previous life estate be given, then the period of divi- 
* gion is the ‘death of the tenant for life, and the survivor at 
‘Yguch death, will take the ‘whole legacy. This is the principle 
“of the cited cases of Russe. vs. Lone 4 Ves. 551—Danrew vs. 
ANTEL6 Ves. 297—and Jenovur vs.: Jenovr 10 Ves. 662— 
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In Bixpon vs. Lorp Surro.k 1 p. Wms. 971 Brow. Par. Oas, 
189, the House of Lords found a special intent in the will, 
that the period of division should be suspended until the debts 
were recovered from the Crown ; and they referred.the sur- 
vivorship to that period. The two cases Rorsuck vs. Dgaw 
2 Ves. Jun. 265 and Pgrry vs. Woops 3 Ves. 204, before 
Lord Ross.yn, do not square with the other authorities. — 
Here there being no special intent to be found in the will, the 
terms of survivorship are to be referred to the death of the 
husband, who took a previous life esta 

The rule of construction, thus clearly enunciated, is so ap- 
plicable to the case before us, where the division is directed 
to be made among the children of Joseph and Sarah Brickell 
upon their deaths, that we can have no hesitation in deciding 
in favor of the child who was the survivor at that time, un- 
less we find that the rule has been since overruled, The 
question then is, has it been overruled? So far from it Mr. 
Jarman says, it was so reasonable and convenient for general 
application that subsequent Judges adopted and followed it; 
instances of which are to be found in the cases of Gress v. Tazr, 
8 Simons 132, and Biewrrr v. Staxrrers, 9 Law Journ, N.8, 
ch. 209. Mr. Jarman after noticing these and other cases 
upon this branch of the subject of limitations to. survivors, 
concludes thus: “In this State of the recent authorities, one 
scarcely need hesitate to affirm, that the rule which reads a 
gift to survivors simply as applying to objects living at the 
death of the testator, is confined to those cases, in which there 
isno.other period, to which survivorship can be referred ; 
and that when such gift is precluded by a life or other prior 
interest, it takes effect in favour of those who survive the pe- 
riod-of distribution, and those only.” 2 Jarman on Wills 651, 


. Buch, too, was undoubtedly the conclusion to which this court 
ame in the recent case of Huuuep v. Keagner, Busb. Eq. 


Rep. 221. In their decision the Court say that the defendant 
would be entitled whether “the legacies became sbsolute at 
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the death of the testator, or at the death of the widow, or af 
the death of the first danghter, or, at all events, when all died 
except two.” See the case at page 229. But in discussing 
the subject the Court concludes that: When the estate is de- 
feasible, and no time is fixed on at which it is to hecome ab- 
solute, and the property itself is given and not the mere use of 
it, if there be any intermediate period, between the death of 
the testator and the death of the legatee, at which the estate 
may fairly be considered absolute, that time will be adopted.” 
“ Tf there be no intermediate period, and the alternative is — 
either to.adopt the time of the testator’s death, or the death 
of the legatee generally, at some time or other whenever it 
may happen, as the period at which the estate is to become 
absolute, the former will be adopted, unless there be words to 
forbid it, or some consideration to turn the scale in favor of 
the latter. * 

The remainder of the discussion is confined mainly to the 
latter proposition, as will be seen, by what is said on page 
231. “ Putting out of view the policy of the law, which 
favors the absolute enjoyment and right to dispose of proper- 
ty, ond admitting, for the sake of argument that no interme 
diate period can be adopted, so as to avoid an issue, between 
the time of the testator’s death and that uf the legatces, as the 
period when the legacies are to become absolute, the weight 
of authority is decidedly in favor of the former.” It is man- 
ifest that the establishment of the latter proposition does not 
in the slightest degree affect the former, to-wit: That where 
there is an intermediate period between the death of the tes- 
tator and the legatee, that period will be adopted as the time 
when the legacy will be considered absolute. This appears 
not only from what had already been stated, but also by what 
is found on page 232, where the hypothetical case is dropped, 
and the actual case is again considered. “If the testator’s 
death be not adopted as the period for the legacies to become 
absolute, tle rule laid down by Mr. Smith, requires the adop- 
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*tion of the earliest period afterwards, which is not forbidden 
by the words, or a necessary implication. This period is 
presented at the death of the tenant for -life, or when ‘the 
daughter died without a child. The words are then satisfied, 
and, so far from their being a necessary implication to forbid 
it, there is # necessary implication requiring it.” In the will 
now under consideration, such an intermediate period is fixed 
upon and expressed in clear and unequivocal terms. The 
division of the property is to be made upon the death of Fo- 
seph Brickell and his wife—it ‘is to be then made between 
their children or the survivor of them. It is distinguished 
from many of the cases cited by the plaintiffs counsel, by the 
total silence of the will as to one of the children dying with- 
out an heir, or dying without issue. In all material respects 
it is identical with the case of Criers v. Wancort, whi supra, 
where it was held that the children, who survived the life ten- 
ant, took the whole. The rule established in that case, we ap- 
proved in the case of Hmirarp v. Kearney, and we feel bound 
to follow it. The bill must be dismissed with costs. 





Per Curiam. Decree accordingly. 


HARDY H. BOYETT against JAMES R. HURST, ADM’R. 


Where a guardian, with means in his hands, amply sufficient to educate his 
wari, altogether fails to have him sent to school, or in any manner in- 
structed, but permits him to hire his own slaves and rent his own land and 
to carry on the business of farming, during the last three years of his minori- 
ty, during which time, he becomes indebted almost to the value of his estate, 
and on the day of such ward's arrival at age, secks him and obtains a re- 
lease from him, without making any exhibit of items, and without, in any 
manner, accounting with his ward ; held, that such conduct amounts to 
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"gvoss neglect and abuse of his trust, and that in accounting in this Court, 

* every inference is to be made against such guardian. 

Held also, That.a guardian, thus acting, was accountable to his ward for 
the full value of the hires of his slaves, and the rent of the land, but not 

‘being able to procure a bond, which the guardian had taken from the ward, 

- witha surety thereto, and which had been surrendered to him, on the set- 
tlement above mentioned, the ward was. not ina situation to have relief 
in this respect. 

Where a guardian, thus grossly abusing his trust, claims a credit for $500, 
for his ward’s expendituyges, and files no exhibit of the items of these ex- 
penditures, and/does not make it appear that they were proper, such credit 
will not be allowed him. 

Where the guardian lends the money of his ward to a trading firm, composed 
of two partners, whe both became insolvent at the same time, and from the 
same causes, no security having beeu taken besides the names of the two 
partners, it was held, that the guardian was accountable for the money thus 
loaned ; notwithstanding at the time of this loan, the partners were consid- 
ered as entirely solvent, and their failure was sudden and unexpected. 


Causr removed from the Court of Equity of Duplin county 
at the Spring Term, 1852. 

This was a bill filed by the plaintiff against the administra- 
tor of his guardian, seeking an account and settlement of the 
guardianship which was answered by the defendant and reple- 
cation made and proofs taken, and being set down for hear- 
ing, was transmitted to this Court by consent. In this Court 
at , 185 , it was decreed that the plaintiff was entitled 
to an account, and it was referred to the clerk to take an 
account, and. having made his report at the last term of this 
Court, exceptions to the same were filed by the plaintiff, and 
now, the cause is again heard upon the exceptions. The whole 
case is presented in the opinion of the Court. 


D. Reid for the plaintiff. 
W. A. Wright for the defendant. 
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Pearson, J. There are many peculiar cireumstances which 
distinguish this case from any of the kind that has ever fallen 
within the observation of either member of the Court. During 
a period of five years, the guardian makes no sort of return, 
and there is nothing among the papers of the Clerk’s office, to 
charge him with one cent. A few days after the ward arrives 
at age, the guardian goes to him in the country, and professes 
to come to a settlement, in the presence of the ward’s mother 
and a brother-in-law of the guardian. No memorandum is 
made of this settlement, and the larger part of the supposed 
balance, is paid off by handing to the’ ward, notes upon two 
men, both notoriously insolvent; and thereupon the ward is 
induced to execute a formal release under seal. 

For the last three years of his minority, the ward is per- 
mitted to become the hirer of the slaves, and the renter of the 
land, and to go on and trade and manage the business as if 
he was of full age. 

Besides pretending to manage the business, the ward gets 
married; and upon arriving at full age, had a wife and two 
children on his hands. With an ample estate, the ward is 
not sent to school ; or at all events, when he arrives at age, he 
is not able to read or to write, and makes his mark to the 
release given to the guardian. The day after he arrives at 
age, the ward is under the necessity of executing a deed of 
trust, whereby he conveys his entire estate for the satisfaction 
of creditors. Thus, at the age of twenty-one, he is thrown 
upon the world, unable to read or write, with a wife and two 
children, and without one cent of a large patrimonial estate. 

These, truly, are unfortunate results; and every one will 
say, in this instance, the benign purpose of the law in requir- 
ing guardians to be appeinted, has failed of its object. In the 
absence of all explanation, we are forced to the conclusion, 
that the guardian has been guilty of gross neglect ;.and the 
question is, to what extent is it in our power to hold him ae- 
countable for such utter disregard of his duty ? 
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The clerk in his report says: “No vouchers for expendi- 
tures are produced. Noreturns were made. No commissions 
are allowed the guardian.” The defendant does not except. 
Our attention is consequently confined tothe three exceptions 
of the plaintiff; and reference is made to this part of the report, 
as it*was to the “ unfortunate results” set gut above, merely 
to give a general outline of the case ; from which it abundant- 
ly appears that the defendant, like all trustees, guardians and 
agents, who are guilty of gross neglect, must submit to have 
every inference made against him. 

1. No charge is made against the guardian for the profits 
of the estate for the last three years. The clerk gives as his 
reason for not making a charge, the fact that “the plaintiff 
rented the land and hired the negroes for three years, and at 
the settlement, received his notes therefor as part payment 
of the balance due him.” This reason is not a sufficient one; 
and it the question stood upon it alone, the exceptions would 
be sustained. 

Suppose a guardian allows the ward to take the manage- 
ment of the estate, and the land and negroes yield nothing, 
can it be that the fact of the ward’s being allowed to control the 
business, operates to relieve the guardian from his liability 
to account for such rents and hires as the property should 
have been made to produce ? The very purpose for having a 
guardian is, because the infant is supposed not to have suffi- 
cient discretion to manage the property himself, and the idea 
of allowing a guardian to discharge himself in this way, de- 
feats the whole purpose of the law, and enables a guardian to 
take advantage of his own wrong and protect himself, be- 
cause he has been guilty of a gross neglect of trust confided 
to him. Nor is the case altered by putting up the property 
to be rented and hired at public ventue, and going through 
the form of taking the ward’s notes ; for, of course, when it 
is known to be the pleasure of the guardiar. and ward, that 
the latter shall have the property, no one will bid against him ; 
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so the amount of it will be, that the guardian escapes his li- 
ability to account for the full value that the property ought 
to be made to yield, and the ward is to take the chances of 
being alle to manage his estate successfully. 

But there is another fact shown by the proofs: the moth- 
er of the plaintiff became his surety upon the several notes 
given by him for the rents and hires: these notes were handed 
to him, and he is not now able to produce them, consequently 
he is not ina situation to avail himself of this exception, and it 
must be overruled, for the defendant cannot be charged with 
these items, unless he can have the benefit. of the notes, execu- 
ted by the plaintiff's mother, out of which to seek indemnity, 
so far as they would reach, towards the real value of the rents 
and hires. 

2nd. The clerk allows the guardian $500 as expenditures. 
The estimate is based upon the deposition of Mr. Kenan. If 
this was all that the ward was allowed to expend in five years, 
it would certainly be reasonable enough; but for the last 
three years he was allowed to expend all that he could make 
out of the property, and all he could get credit for, and the 
result was such as we have seen. Without going more at 
large into the subject, it is sufficient to say, the guardian has 
filed no account, showing the items of expenditure, and with- 
out doing so, a gnardian can never entitle himself to a credit. 
It is his duty to provide for the maintenance and education 
of his ward ; and for this purpose, he can make all necessary 
outlays, keeping within the ward’s income. But when he 
comes to claim credit for an expenditure, he must, as of course, 
show the items, so that it may appear that the expenditures 
were proper. No account whatever is filed in this case. Mr, 
Kenan simply says that the guardian paid him between $400 
or $500, he thinks the latter sum, during the time he was 
guardian, by way of the ward’s expenditures. Tlow does it ap- 
pear that these expenditures were ror education or mainte-. 
nance or any other proper purpose? It may have been for 
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horses, or guns, or spirituous liquor, and most'probably was in 
a great measure, for the expenses of the plantation while un- 
der the ward’s management. This exception is sustained upon 


the ground that there is no aceount showing the items of ex- 
penditure. 


3. The clerk eredits the guardian with the notes of Black- 
man and Eves, on the ground that the insolvency of the firm 
appears to have been entirely unexpected to the community, 
took place in 1848, and wasso sudden thatthe first announce- 
ment of it seems to have been not until an assignment of their 
whole effects was made, and so he concluded the guardian was 
guilty of no negligence, and the loss should fall on the ward. 

The statute makes it the duty of guardians to “lend out 
the money of wards upon bond or note with good and suffi- 
cient security,” &e., and requires them, “ifthe person or 
persons to whom such money shall be lent, or their securities 
are likely to become insolvent, to use all lawful means to colleet 
the money, on pain ofbein g¢ Jic]’eor the same.” Of course 
if a guardian has complied with the statute, and taken bond 
with good and sufliciént security ; and the borrower and his 
securities fail so suddenly that the money cannot be saved by 
the use of proper diligence, the loss must fall upon the ward’; 
but to entitle the guardian to the benefit of this rule, it is in- 
cumbent on him to show that he has complied with the re- 
quisition of the statute, by taking a bond or note with good 
and sufficient secarity ; and the question is, did the guardian 
in this instance, do so? We concur with the counsel of the 
defendant, that the security meant, is personal security, and 
that a guardian. is ‘not, by our law, as he is by the law of 
England, required to invest the funds of his ward upon real or 
government securities. So if he takes good and sufficient 
personal security, he has complied with our statute ; but he 
must take security of some kind. Suppose a guardian lends 
the money of his ward to a person who has property in pos- 
session to the value, say of $100,000, and is not at all embar- 
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rassed nor engaged in any business’ of a hazardous nature, 
and it should so happen that the borrower suddenly fails, the 
loss will undoubtedly fall upon the guardian; for although 
he took a good note, yet. he neglected to take good and suffi- 
cient security, and has not complied with the letter or the spirit 
of the statute ; the policy of which, is to require the invest- 
ment to be secured by the bond or note of some person, in 
addition to the borrower. 

Or-suppose a guardian lends the money of his ward to a 
firm, consisting of two persons, who are engaged in merchan- 
dise, and who are solvent and in good credit at the time the 
money is lent, and it so turns out that they afterwards fail 
suddenly ; the loss will undoubtedly fall upon the guardian ; 
because he neglected to take good and sufficient security ; and 
in effect, took only the note of the borrower. And if it be 
said, as the firm consisted of two individuals, the note had in 
fact the names of two persons, the reply is, the two made in 
truth but one ; for whatever breaks one, will break both. So 
there is no security but the name of the borrower. This is © 
not as strong a case as the one first put, owing to the nature 
of the busimess in which the firm was engaged. 

‘In our case it appears from the proofs, that the firm of 
“ Blackman and Eves” owned a large property, had a very 
extended credit, and was engaged in large operations—farm- 
ing, making turpentine, buying turpentine and pork on spec- 
ulation : and the business of the two was so connected, that if 
one failed, the other was obliged to fail also, as was shown by 
the general assignment of all their effects, and their total in- 
solvency. So the guardian had, in fact, only the note of the 
borrower, and neglected to take the security which he was 
required by law to do. Admit, that owing to the high credit 
of Blackman and Eves, some prudent men would have taken 
their note without requiring security, for the purpose of effect- 
ing a large sale of turpentine or pork, at the top of the market: 
That is a very different operation from lending money which 
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ean always be readily effected, although the borrower is re- 
quired to give good security. 

This exception is sustained on the ground, that when a 
guardian lends money to a firm, it is his duty to take some 
other security, besides the names of the members of the firm. 

The report must be reformed according to this opinion. 


Per Cori. Decree accordingly. 


WILLIAM COBLE against DANIEL F. CLAPP. 


Where a petition was pending in court for the partition of a tract of land 
between tenants in common and after un order is made appointing com- 
missioners to divide the land, but before they have made their report, one 
of the partitioners sells and conveys his undivided interest, such purchaser 
is privy to the suit and is bound by the judgment of the court confirming 
the partition made by the commissioners although such report and con- 
firmation is after his purchase. 

Where one of the tenants in common, after a partition is made by commis- 
sioners and a judgment is entered confirming their report, conveys his 
interest by deed.describing the same as an undivided half of the whole tract, 
as it was before it was divided, the grantee is not estopped by such des- 
cription, so as to-subject him to a re-partition of the land. 


Cause removed from the Court of Equity of Guilford coun- 
ty at Spring Term, 1854. 

The bill was filed for the partition of a tract of land, in the* 
county of Guilford. The questions made in the case, are fully, 
presented in the opinion of the Court. 


Miller for plaintiff. 
Morehead and Graham for defendant. 
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Nasu, C. J. The bill is filed to procure the partition of the 
tract of land set forth in it. George Faust was the owner of 
the land; and by his last will, devised the same to his two 
grand daughters—Sally Holt, the wife of Thomas Holt—and 
Barbara C.—who intermarried with Jno. W. Kirkman. These 
two females were thus tenants in common of the premises. In 
1838, Thomas Holt and his wife Sally filed a petition in the 
Court of Pleas and Quarter Sessions of Guilford county, with- 
in which the land lay, against John W. Kirkman and his wife 
Barbara, to procure a partition of the premises: At Februa- 
ry Term 1839, commissioners were appointed to divide the 
land, who made their report to May Term following, which 
was, by a decree of the Court at the same term, confirmed, 
and the division ordered to be registered During’ 
the pendency of this petition, to wit, in April, 1839 
Thomas Holt and Sally Holt his wife, sold their undivided 
moiety of the land to the plaintiff, and in their deed of con- 
veyance they describe it “as their undivided interest, it being 
one half in the following piece or parcel of land,” &c.—then 
setting out the metes and bounds of the whole tract. In 1847, 
Jolin W. Kirkman and his wife sold and conveyed all their 
interest in the said land to the defendant Clapp; and*in de- 

_ scribing the premises, they use the same terms and mention 
~ the same boundaries as are contained in the deed to Coble.— 
In his bill, the plaintiff alleges that he is not bound by the de- 
eree of the County Court, for two reasons ; the first, because 
as lhe alleges, he was no party to the proceedings—and sec- 
ondly, because the defendant is estopped by his deed from 
Kirkman and wife to deny that the land was, at the time.of 
‘his purchase, still undivided. As‘ to the first point, it cannot 
Avail the plaintiff. The deeree in the County Court bound all 
parties.and privies. The plaintiff by his purchase became a 
*privy-in estate with Holt and wife. . Nor can he be heard to 
say-he had no notice of the pendency of the suit —a d¢s pen- 
dens is notiee to all the world—and the plaintiff, upon a pro- 
per representation to the Court, might have been made a par- 














ty of record, after. hig purchase ; and thereby entitle himself 
to examine testimony, or take an appeal, if dissatisfied with 
the report of the commissioners. But he cannot, in this way, 
attack the correctness of the judgment of the County Court: 
Until reversed by @ regular judgment, it imports absolute 
verity, and cannot be controverted. As to the second ground, 
there is no estoppekjon the defendant to plead the judgment, 
It is true, that wherm®he received his conveyance from Kirk- 
man and his wife, the land had been duly divided between the 
parties, and they were seized each of his moiety in several- 
ty—and though the description in the deed is not literally 
correct, and does not set out the metes and bounds of the moi- 
ety—yet the description given does embrace it. How it 
can estop the defendant to show, by the judgment of the Coun- 
ty Court, the partition of the land, we cannot well see. 

It is not necessary to decide whether the judgment of the 
County Court, can now be reversed at the instance of the 
plaintiff ; but unreversed, it is binding on all the parties to it, 
and their privies. 

It appearing then, according to the plaintiffs own showing, 
that there had been a partition of the land between the tenants 
in common, under a decree of a Court of competent jurisdie- 
tion; the effect of which is claimed and insisted on by the 
defendant—the. plaintiff's bill cannot be sustained, and must 
be dismissed with costs. 


Decree accordingly. 
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THOMPSON AND FRENCH against J. B. WILLIAMS. 


In a bill for a special injunction, to stay the cutting of timber, it is necessary 
that the plaintiff should set forth, not only that thie threatened injury would 
be irreparable, but he must show how it would hé@so. 

In a contest between two, fora tract of land, each dhiming the legal title, and 
the one in possession is cutting down timber, and building in the ordinary 
course of agrjculture, the Court of Equity, will not stay the operations of 
him in possession, upon the ground, merely, that he is insolvent. 


>. 

Appeal from an interlocutory order of the Court of Equity 
of Robeson County, dissolving the injunction, at the Special 
Term in May, 1854. 

This case is sufiiciently set forth in the opinion delivered 
by this Court. 


Moore for plaintiffs. 
Banks for defendant. 


Nasu, ©. J. The power of a Court of Equity to restrain 
waste, is of ancient standing; to restrain a mere civil trespass, 
is of modern origin. The first case in which it was canvassed, 
was that of the Marquis of Devonshire against Sanpys, 6th 
Ves. 107. There Lord Thurlow refused the application. It 
is, however, now firmly established—admitted at first with 
hesitation, it is exercised now with much caution—being a 
trenching upon the jurisdiction of the ordinary Courts of com- 
mon law. The act complained of must not be a mere ouster 
or temporary trespass, but one attended with permanent re- 
sults—destroying or materially altering the estate. Adams 
Ey. 210. There must he something particular in the case, 
so as to bring the injunction under the head of quieting pos- 
session or preventing irreparable inquiry—Livineston v. Lry- 
meston, 6 John. C. R. 497. The injury threatened must not 
be such as is susceptible of compensation at law. We think, 
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the decretal order in this case, dissolving the injunction, was 
correct. There may have been sufficient grounds for the ori- 
ginal order, but certainly none for the continuance of it, after 
the coming in of the answer. The bill alleges, that the plain- 
tiffs are the owners of a large tract of land, and that at the — 
time the title was acquired by them, the defendant was in 
possession of some two hundred acres, where he still resides 
—and “that he has greatly wasted and otherwise injured the 
land, by cutting down timber, and converting the same into 
ton-timber, and conveying it off, and that he has threatened 
he will continue to do so, as long as he remains in posses- 
sion. That the land is mainly valuable for timber and tur- 
pentine, and if the timber is cut off, the value will be greatly 
impaired”—an action of ejectinent has been brought by the 
plaintiffs to recover the possession of the land. To give a 
ground for an application to this Court, for its protecting aid, 
the bill further alleges, “ that the defendant is a man of lit- 
tle or no substance, and as your orators are informed and. be- 
lieve, is insolvent, and if he be permitted to cut down and 
carry off the trees from the premises, that he will not be ina 
condition, upon your orators’ gaining the possession, to make 
any compensation therefor. Your orators be/ieve that it is the 
intention of the defendant to cut down and carry off the timber, 
and otherwise to waste the timber, &.” 

The answer is fully responsive to the bill—meets its allega- 
tions without any thing like evasion—admits that he, the de- 
fendant, is in”possessian of the land, which he avers belongs to 
him ; that the land is not mainly valuable for timber and tur- 
pentine, but is good farming land; that he has cut and sold 
about twenty trees, and since he took possession, he has built 
a house on the premises, and othierwise greatly improved its 
value; expécts to live there, and intends still further im- 
provements; has not wasted the lan 1, and does not intend to 
do so. Denies the defendant, is insolvent, and avers that.over 
and above the land, he has other property sufficient to an- 
swer any damages the plaintifis may recover. The pleadings 
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present the ordinary case of a contest between two men for 
the possession of a tract of land, each claiming the legal title, 
and the defendant, in the meanwhile, using it in the ordin 
course of agriculture, clearing and erecting buildings with.a 
view to a permanent residence. If, in such a case, a defendant 
can be enjoined, we sée no good reason, why in every ease, 
where he is’a poor man, possessed only of the land for which 
he is contending, he may not be stopped by an injunction, from 
opening and clearing the ground. The defendant admits the 
cutting and selling twenty trees. ITs this sufficient to prove 
irreparable mischief? Is his expressed determination to go 
on and clear, and improve the land sufficient? Surely not. 
As to his inability to answer for such damages as the plaintiff 
may recover, he avers his ability to pay them, and positively 
denies his insolvency. 

The plaintiff's counsel drew our attention ‘to the following 
cases as authorities in his favour. We think they are each 
distinguishable from this, to-wit: Purnstt and Danzer, 8th 
Tred. Eq. 9, Loyp and He atH, Busbees Eq. 39, Caraiant and 
Mnoon and others, Busbees Eq. 30. The latter case contkins 
a very clear discrimination between what are termed common 
injunctions and special injunctions; that in the former, the 
plaintiff cannot avail himself of affidavits upon the argunient 
to sustain his application, but must derive all his equity from 
the answer, and if that is fully responsive, and denies the 
equity, the injunction must be dissolved. In a special injunc- 

‘tion, the bill may be used by the plaintiff as an. affidavit,in 
contradiction to the answer. In Loyp and Hearn, the Court 
recognises the difference between the injunctions, as pointed 
out in Capehart’s case, and that in a special injunction, both 
the bill and answer, are to be considered by the Court, “and 
if, upon the whole case, the matter is left doubtful, the injunc- 
tion will be continued to the hearing, so as to give the plain- 
tiff a chance to support his allegations by proofs before’ a 
thing, the consequence of which is irreparable, is allowed to 
be done.” Now, the doubt here alluded to is, whether the 
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act complained of, is of a nature to produce irreparable mis- 
chief to the plaintiff. Trying this case by that rule, the in- 
junction, must be dissolved. _ The mischief is stated to be irre- 
parable, but the bill itself does not show how it is so, for it 
states that the land is mainly valuable for the timber and turpen- 
tine.. The answer, which is also evidence before us, is that the 
land is valuable for farming purposes, and of course, clearing 
it improves its value. Taking this statement in connection 
with the defendant’s averment as to his ability to pay allsuch 
damages as might be recovered against him, we are satisfied 
that the injury, of which the plaintiff complains, is not irre- 
parable, In. the. ease above stated, the defendants. had 
made.on the land, and had then on hand, two hundred thon- 
sand shingles, and the prayer of the bill was to restrain them 
from selling them. The defendants, in their answer, denied 
that they had got the shingles on the land of the complain- 
ants; but the truth of that allegation depended on a question 
of boundary, and the answer upon this point was not as clear 
as it ought to have been. For these reasons, the injunction 
was continued to the hearing. In Purnetxt and Danipz, the 
motion to dissolve the injunction was refused, because, from 
the nature of the act complained of, the mischief, if permit- 
ted, was. clearly irreparable. Neither of these cases then, 
meet this. Weare sustained in the view we have taken.of 
this case, by the opinion of the Court in Wricur and Grist, 
Busbee’s Eq. 203. “It is well settled,” says his Honor Judge 
Bartz, in delivering the opinion of the Court, “that. on.a 
motion to dissolve an injunction to stay waste, the bill may 
be read as an affidavit to contradict the answer, and if, upon 
taking the whole together, the question is left in doubt, the 
injunction & be retained to the hearing;” and upon that 
principle, the Court entertaining no doubt, the injunction was 
-dissolyed, Here, as before stated, we have no doubt. In the 
decree dissolving the injunction in this case, there is no error. 
This opinion will be certified to the Court of Equity of Robe- 
son county, and, the plaintiffs will pay the costs of this Court. 


Per Curt. Decree accordingly. 











MARCUS C. BOGEY against WILLIAM H, SHUTE, SENIOR.. 


In a bill for an injunction to restrain a person who is in the possession of a 
tract of land, under an adverse claim of title, from cutting and carrying 
timber off of such land, it is not sufficient for the. plaintiff to allege that 

_the act complained of will be productive of irreparable injury, but the 
allegation must be attended with such a statement of facts, as will enable 
the Court to see that such would be the result. 


_Avpea from an interlocutory order of the Court of Equity 
of Craven County, at the Spring Term, 1854, continuing the 
injunction wntil the hearing of the cause, Wis Honor Juper 
ELLIs presiding. 

The bill was originally filed against Roderick J. Shute, to 
foreclose a mortgage made by him to the plaintiff, te secure 
the payment of certain debts therein wtentioned, for which the 
plainti? was the said Shute’s surety to several persons : which 
mortgage embraced three several tracts of land and divers 
articles of personal property. Roderick J. Shute died vefore 
he answered the bill; and the plaintiff got leave to file an 
amended and supplemental bill against Willian 11. Shute, 
Jan’r, who was the heir at law of R. J. Shute, and against 
William H. Shute, Sen’r, who, it was alleged in this amended 
bill, claimed title to two of the tracts of land embraced in the 
mortgage deed, by a deed without any consideration, and 
which had been fraudulently ante-dated, so as to overreach 
the mortgage. Afterwards another amended and supplemen- 
tal bill was filed against William 1H. Shute, Sen’r, reciting the 
foregoing bills and the proceedings thereon, and alleging that 
the defendant, W. H. Shute, Sen’r, had got possession of the 
two tracts of land above mentioned, and had cut down and 
destroyed, and was continuing to.cut down and destroy much 
of the pine timber on these tracts. It was further alleged in 
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this amended bill, that the land was sterile and not fit for 
agricultural purposes, and but for the pine timber upon it, was 
of very little value. This bill further alleges that the defend- 
ant is insolvent, and that unless he is restrained by the court 
from cutting down the timber and making waste of the lands 
in question, the plaintiff will be deprived of his security for 
the debts mentioned in the mortgage deed and will be exposed 
to irreparable loss. The prayer is for an injunction and for 
general relief. 

The defendant, William H. Shute, Senior, answers both of 
the amended bills. To the first, he answers and avers that 
the deed under which he claims title to one of the tracts of 
land mentioned, is bona fide, and for a valid consideration, 
and goes extensively into the history of the transaction in 
which this deed originated—he denies that it is antedated, but 
says that it is truly dated, and is in point of time prior to the 
mortgage deed of the plaintiff. He says he has had possession 
under this deed for several years. As to any other of the tracts 
than the one derived from one Lovick, he denies that he has 
in any way interferred with it, and disclaims all right, title, 
and interest in the same. 

‘In his answer to the bill for the injunction, he recites and re- 
peats the facts set forth in his former answer and further in- 
sists that the other property conveyed in the mortgage deed, 
is more than sufficient to secure the debts the plaintiff was 
liable for, as the surety of R. J. Shute and that these debts 
have been nearly paid off. He further insists that under the 
Act of Assembly of 1826, there is a presumption of pay- 
ment or abandonment arising from the length of time and in- 
sists on the same as a bar. He denies that he has committed 
spoil or destruction on the premises : admits that he has cut 
timber on the tract, but says that believing himself to be the 
lawful owner of it, he has exercised this right with prudence 
and discretion. He denies that the land is valuable for the 
timber only, but says that it is fit for cultivation and that he 
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has used it as such and that its value has not been impaired 
by anything that he has done. He denies further that he is 
insolvent. 

William H. Shute, junior, who is an infant, answered by 
his guardian professing to have no knowledge of the matters 
referred to and insisting that the plaintiff be held to proof. 

Upon the coming in of the answers, the defendants moved 
for the dissolution of the injunction which had been issued 
since the last term of the court, but the court refused to dis- 
solve and ordered the injunction to be continued over to the 
hearing. From which order the defendant Wm. H. Shute, 
senior prayed and obtained an appeal to this court. 


Green for plaintiff. 
J. H. Bryan for the defendant. 


Nasu, C. J. This case comes within the principle of Thompson 
and French against Williams decided at this Term, (ante, 176.) 
The injunction in this, asin that case was granted, not to stay 
waste, strickly speaking, but to restrain a simple trespass 
—and in order to bring it within the rule of Equity in such 
cases, the bill charges, that the defendant William H. Shute 
is insolvent, and that if he is permitted to go on and cut down 
the timber as he has done, ‘the land will be injured, and he be 
unable to compensate the plaintiff for the damages he may re- 

‘cover. It is not sufficient for a plaintiff to state that the acts 
complained of will be attended with permanent results, de- 
stroying or materially altering the estate ; but the allegation 
must be attended with such a statement of facts, as to enable 
the Court to see that such would be the result. There is no- 
thing in the bill here, to show that such wouldgbe the case— 
that the injury would be irreparable. If there was any doubt 
upon the question, the answer has entirely removed it. The 
defendant William H.Shutesr. claims the land in dispute as his 
property—alleges that he is in possession, and has been for 
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some time ; and has used the same as the owner thereof—hay- 
ing a due regard “to his own interest and right, and as any 
other manager of his own estate would have done as a prudent 
and careful owner. That while the trees standing thereon 
are valuable for timber—and this defendant hath toa very 
limited extent so used them—the land is valuable for agricul- 
tural purposes,” &c.; and he denies he is insolvent. In addi- 
tion to all this, it appears from the bill, which was originally 
filed to fore-close an equity of redemption, that two other 
tracts were mortgaged to the plaintiff ; and the answer avers 
they are amply sufficient to repay the money due the plaintiff. 
So, that if the defendant W. H. Shute were insolvent, the 
plaintiff would lose nothing. In looking at the bill and an- 
swer as affidavits, containing the facts severally relied on by 
the parties, we have no doubt that the injunction ought to have 
been dissolved. We cannot sit here to try the title to land ; 
that is the province of a Court of law. Nor can we allow 
the power of the Court of Equity to be interposed in every 
case of disputed title to land—to stop agricultural pursuits. 
This would be the result in every case of disputed boundary, 
where one of the parties was in possession—using the land 
for farming purposes—if the injunction in this case were con- 
tinued to the hearing. 

There is error in the interlocutory order made below, and 
the injunction must be dissolved. 

This opinion will be certified to the Court of Equity of 
Craven County, and the plaintiff must pay the costs of this 


Court. 


Per Cortam. Decree accordingly. 
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4 
JESSE A. CLEMENT AND OTHERS against JOHN M. CLEMENT, 
ADMINISTRATOR DE BONIS NOM OF JOHN CLEMENT. 


Where a bill seeks to convert a purchaser of a slave at an auction into e 
trustee for the plaintiff, upon the ground that the purchase was made with 
the money of the plaintiff, and as his agent, the legal title having been 
made to the purchaser, mere parol proof that the purchaser admitted the 
trust, wi!) not be sufficient to entitle the plaintiffto relief. There must be 
proof of facts and circumstances, dehors the deed, inconsistent with the 
idea ofan absolute purchase for himself. 

Where the facts and circumstances relied on as corroborating the evidence 
of the purchaser’s declarations, are unsatisfactory and susceptible of vari- 
ous and contradictory conclusions, (some of which are consistent with the 
defendant’s claim,) they will not be deemed sufficient to establish the 
trust. 


CavsE removed from the Court of Equity of Davidson coun- 
ty, at the Fall Term, 1853. 

This case sufficiently appears from the opinion of the 
Court. ; 


Winston & H. C. Jones for the plaintiffs. 
Miller for the defendant. 


Barrie, J. The object of the bill is to convert the defend- 
ant into a trustee for the plaintiffs, of a certain slave, named 
George, upon the allegation that his intestate purchased him 
with the money of, and for Lawrence Clement, under whom 
they claim, while he took the conveyance to himself. The 
allegation that his intestate purchased for Lawrence Clement, 
or with his money, is expressly denied in the answer. On the 
contrary, the defendant avers that his intestate purchased the 
slave for himself; took the bill of sale to himself, paid for him 
with his own money, and took and kept possession of him— 
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using and claiming him as his own until his death. A repli- 
cation to the answer was filed, and the parties proceeded to 
take proofs ; and the question presented for our consideration 
is, whether the plaintiffs have sustained their allegations by 
that kind and amount of testimony which a Court of Equity, 
in such cases, requires. It has long beensettled both in Eng- 
land and in this State, that if one person buys an estate for 
another, with the money of the latter, a trust results for him; 
and that such trust may be proved by parol evidence. Gay 
v. Hunt, 1 Murph. 141—Henverson v. Hoxe, 1 Dev. and Bat. 
Eq. 119. Harerave v. Kine, 5 Ired. Eq. 480, Adams Equi- 
‘ty 144—Hill on Trustees, 95. But where the evidence is 
merely parol, it will be received with great caution, and the 
Court will look anxiously for some corroborating circumstances 
in support of it; and in eases of this nature, the claimant in 
opposition to the legal title, should not delay the assertion of 
his right, as a stale claim would meet with but little atten- 
tion. Hill on Trustees 96, 2 Sug. Ven and Pureh, ch. 15, sec. 
2, (page 152 of 9 Ed.) Tencu v. Tencu 10 Ves. 517— Wu- 
kins v.Srepaens, 1 You. and Col. N. C. 431, Adams Eq. 144. 
The case before us is very much like that of a bill seeking to 
correct a deed absolute on its’ face, and to hold it as a mort- 
gage or other security for a debt. “To do this, (as this Court 
has several times held,) it must be alleged and of course prov- 
ed, that the clause of redemption was omitted by reason of 
ignorance, mistake, fraud or undue advantage; and the in- 
tention must be established, not merely by proof of declara- 
tions, but by proof of facts and circumstances dehors the deed 
inconsistent. with the idea of an absolute purchase.” Keuiy 
v. Bryan, 6 Ired. Eq. 283—Sowett v. Barrerr, Busb. Eq. 50 
—Brown v. Carson, Ibid. 272. In both classes of cases, the 
object of a Court of Equity is the same—that is to convert a 
deed, absolute in terms, into a deed in trust or a mortgage, 
of some other security for money; and to do this by the aid 
of parol testimony. It is in effect to. make titles to property, 
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which ought to be evidenced by solemn instruments in writ- 
ing—to depend under certain circumstances, in some degree, 
on the “slippery memory of witnesses.” The Court would be 
faithless to the high trust confided to it, did it not, in such 
cases, proceed with great caution, and require something more 
than proof of the party’s declarations to take from him his 
estate in whole or in part. Such testimony is, (as that emi- 
nent Judge, Sir William Grant, has said:) “in all cases most 
unsatisfactory, on account of the facility with which it may 
be fabricated, and the impossibility of -contradicting it. Be- 
sides, the slightest mistake or failure of recollection may to- 
tally alter the effect of the declaration.” Hence the rule that 
in addition to the proof of declarations, there must be proof 
of facts and circumstances dehors the deed inconsistent with 
the idea of an absolute purchase by the party for himself. 
Having ascertained the kind and amount of testimony 
which the Court requires, we are prepared to proceed to an 
examination of the proofs, to see whether upon them the plain- 
tiffs are entitled to the relief which they seek. It is admitted 
that George the slave in controversy, was purchased. by John 
Clement, the defendant’s intestate, at a sale made by Giles 
W. Pearson, Esq., as trustee, on the 28th June, 1828, and 
that an absolute bill of sale was executed to the purchaser on 
the same day. The price bid was one hundred and forty- 
three dollars, of which sum $26,06 was paid to the trustee, 
and a note for the residue $116,94 was given by the purchaser 
to A. G. Carter, Esq., who was a trustee of all the remainder 
of the debtor’s property for the benefit of John Clement and 
Lawrence Clement, who were respectively guardians of cer- 
tain minors. The note expressed on its face, that it was the 
excess of the sale of John Nail’s (the debtor,) property, and 
was made payable to Carter as “trustee for the use of John 
Clement and others.” The deed to Carter does not specify 
the debts which itjis intended to secure, otherwise than by a 
general description of “sundry bonds to the amount of $1315 
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or there about, part now due and owing, and a small balance 
owing and payable at a future day, asset forth in said bonds.” 
Nor does it show how much was due to each of the creditors. 
It appears, .however, from the exhibits filed, that at ‘east, 
seven hundred and twelve dollars were due to John Clement. 
Carter’s sale was made the 7th day of August 1828, John and 
Lawrence Clement, both being present, and buying nearly 
all the property. From the original account of the sale, 
which is on file as an exhibit, it appears that the purchases 
made by John Clement amounted to about $840, and those 
by Lawrence to only about $40; the whole amount, including 
purchases made by others, being about $900. If to this be 
added the amount of the note given by John Clement, as the 
excess of Pearson’s sale, the whole fund in the hands of Car- 
ter, applicable to the payment of the debts secured in the 
deed to him, was about $1016. This fund, as is manifest with- 
out adverting to the statement to that effect by Carter, was 
insufficient for the payment of the debts, and they had to be 
scaled. The settlement between Carter and the creditors was 
made, as testified by Carter, in the presence of both, and John’s 
note was included in it; but whether it was paid out of John’s 
or Lawrence’s money, the witness did not know. In calculat- 
ing the interest on the bonds and making the estimates neces- 
sary for the pro rata desuction to be made on the debts, Car- 
ter was assisted by John Clement, who was a man of business, 
and the figures made by them in pencil appear on the back 
of the account of sale, and John’s note. Carter afterwards 
executed to John Clement a bill of sale for the slaves Betty 
and Minerva, purchased by him at the sale. Lawrence Cle- 
ment, though present, at the settlement, did not assist in 
making it. He was then, as deposed to by Carter, a man 
feeble and afflicted, but of a good mind, and understood how 
to manage his money matters as well as any body; and 
thongh not good at figures, it was hard for any person to take 
advantage of him. John, who was his nephew, had been his 
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agent in the transaction of some of his busitiess, but whether 
he was so in making the settlement with Carter, the latter did 
not know, and it does not appear from the testimony of any 
other person. The proofs, thus far, certainly do not sustain 
the allegations of the plaintiffs, that John Clement purchased 
George as agent for Lawrence, and } aid for him out of the 
latter’s money. On the contrary, they show that he bid off 
the slave at Pearson’s sale, apparently for himself, took the 
bill of sale to himself, and in payment for the greater part of 
the price gave his note to Carter, and afterwards accounted 
for it ina settlement with him. It is true that his purchases 
at Carter’s sale amounted to three, or four hundred dollars 
more than the debts which he as guardian had secured in the 
trust, and that surplus was’ to be paid to Lawrence by the 
trustee. It is possible that an arrangement may have been 
made between John and his uncle Lawrence, by which the 
latter was to take George as a payment in part or in whole 
for that surplus; but neither Mr. Carter nor any other per- 
son, so far as the testimony shows, ever heard of such an ar- 
rangement ; or that Lawrence, either then, or at any other 
time during his life, ever set up any claim to-George. If 
then, what has been before referred to, were the only testi- 
mony in the case, we should feel ourselves bound to «leclare 
that the plaintiffs claim was entirely unsupported by proof.— 
Let us proceed now to examine whether this defect is supplied 
by the remaining testimony. 

John Cliek, whose deposition was given in August, 1852, 
states that in the year 1841 or 1842, John Clement, on his re- 
turn from his aunt’s, in Davidson county, stopped at his house 
one or two hours, and during that time, told him that, “he 
bought the Nail negroes, and that he was doing business for 
his uncle Lara, and bought them, and paid for them with his 
uncle Lara’s money, and had the right made in his own name, 
but they did not know it.” The witness says that John Clem- 
ent was a much older man than himself—was a. public man 
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and was in the habit of doing a great deal of private business 
for his neighbors. That he did not name any of the Nail ne- 
groes, and witness did not know them, and that he could not 
recollect how the conversation about thenegroes commenced, 
or what gave rise to it. He says that he thought it strange, 
was much surprised, and it was impressed upon his memory 
by his thinking at the time, that it would be the occasion of a 
law suit. 

Radford Foster, who was examined a short time after the 
other witness, testified that about ten years before, at Christ- 
mas or hireing time, John Clement offered to hire to him a 
negro boy named George, who had belonged to John Nail, 
whom, he said, his aunt had sent to him to be hired out 
for her, but the price being too high for witness, he did not 
take him; though he did hire, from John Clement, a girl, 
Minerva, who, he told him, belonged to his aunt. The wit- 
ness said further, that after John Nail’s sale, he had seen the 
boy George, at Lawrence Clement’s several times, but at what 
time, whether before or after Lawrence’s death, or upon what 
terms he was staying there, he did not know. 

The testimony of Grandison Roberts, who was examined 
in, 1850, is, that some time since the .year 1835, the boy 
George was in the possession of Polly Wilson, who was a sis- 
ter, and one of the legatees of Lawrence Clement; that said 
boy was hired one year to John Wilson, and another to Wil- 
liam Thomas, and afterwards went back into the possession of 
Polly Wilson, and witness had heard her request John Clem- 
ent, who was her nephew, to take George and hire him out, 
because he was so unruly that she could not manage him; and 
that witness, having on a certain occasion corrected him for 
misconduct, at the request of Polly Wilson, John Clement 
afterwards enquired of him how his aunt Polly’s George was 
behaving himself. 

John Nail, Junior, was examined for the defendant, in 
Qctober, 1852, and in his deposition, states that after his uncle 
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John Nail’s sale, George went first, into the possession of John 
Clement, afterwards into that of his mother, Elizabeth Clem- 
ent, and then went to Lawrence Clement’s, where he lived 
about a year, and then left him about three years before his, 
Lawrence’s death; that witness lived about half a mile from 
Lawrence’s, and was often there; that John Clement hada 
negro boy named Bold, who worked for several years for his 
aunts, in Davidson County, and that about the time that Bold 
was taken back from Davidson, George was sent over, but 
witness does not say by whom he was sent. | 

LI. R. Rose, whose deposition was taken at the same time, 
testilies that he knew that John Clement had George in his 
possession for several years, claiming him as his 6wn; that he 
sometimes hired him out, and took the notes for the hire, pay- 
able to himself. 

Joseph Daniel gave his deposition in September, 1850, in 
which, he states, that when he first knew George, he was liv- 
ing with John Clement’s mother, and then went to Lawrence 
Clement’s, and lived there from March until christmas, when 
Lawrence sent him over into Davidson, with .one of his sis- 
ters ; that George left about one year and seven months before 
the death of Lawrenee; that witness was living with him at 
the time George went there; that he had been living there 
three years before, and contiuned there about twe years and 
ten months afterwards; that Lawrence sent for George, from 
Mrs. Clement’s, and while he had him in possession, exercised 
the same control over him, as he did over his other negroes. 
All the witnesses, who speak on the subject, testify that Law- 
rence Clement was capable of attending to his business, and 
did attend to it generally, until within a short time before his 
death. In reviewing the above testimony we find that three 
witnesses testify to declarations of the defendant’s intestate, 
which tend, with more or less force, to prove that he bought 
the slave in question for Lawrence Clement, and paid the 
price with his money. But it is clearly a case in which the 
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Court cannot, consistently, with established principles, make 
a decree for plaintiffs, unless there be found in the testimony 
some corroborating circumstances inconsistent with the idea 
of an absolute purchase by. the claimant for himself. The 
purchase was made, and the bill of sale taken in June 1828; 
Lawrence Clement died in 1834, leaving a will, in which he 
bequeathed his “negroes” to his sisters, Mary Wilson and 
Catharine Eve and Margaret Clement; John Clement died 
in the year 1845, and this bill was filed the year afterwards, 
1846. There was a period then, of six years, from the time of 
the purchase, to the death of Lawrence Clement, the alleged 
cestut qui trust—of seventeen years, to the death of the pur- 
chaser, the alleged trustee, and eighteen years to the time 
when the bill was filed. The witnesses, who testify to the de- 
clarations of the purchaser, speak of conversations which oc- 
curred ten years before the time, when they deposed. If any 
case demands a support from circumstances in corroboration of 
the party’s declarations, surely this does. The plaintiffs con- 
tend that it has, in the proof, that the slave was taken -posses- 
sion of, by Lawrence Clement, in his life time; that he sent 
the boy to his sisters, in Davidson county, and they kept pos- 
session of him several years, before and after Lawrence’s 
death. ‘his might satisfy the requisition of the law, were it 
not capable ef explanation, and were it not actually rebutted 
by other testimony. There is no proof—certainly no direct 
proof—that Lawrence Clement, though he must have known, 
that his nephew John, had purchased George at the first’ sale 
of John Nail’s property, ever in words, set up any claim to 
him in his: life time. 

According to Joseph Daniel’s testimony, George did not 
go into Lawrence Clement’s possession until more than three 
years after he was purchased by John, and during that time 
he was in the possession of John and his mother. In what 
capacity Lawrence took and kept George, (ten months accord- 
ing to one witness, and twelve according to another,) is not 
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stated. He may have taken him, as an owner, and he may 
have taken him as a hirer ; and the utmost that can be claim- 
ed for the plaintiffs, is, that from the circumstances, one is 
about as probably as the other. Lawrence sent the boy to 
his sisters, in Davidson county; but that was just at the time 
when Bold, anvther boy who undoubtedly belonged to John 
Clement, had been taken home, because his aunts could! not 
manage him. It is not pretended that Lawrence gave George 
to his sisters before his death, and the boy may have gone to 
them with John’s consent, or by his request to work for his 
aunts in the place of Bold. Such a supposition, is, at least, 
consistent with (he facts stated by Mr. Rose, that John after- 
wards had him in possession, claiming him, and hiring him 
out for his own use. Nor is it contradicted by what is said by 
Grandison Roberts, that he “heard Polly Wilson request 
John Clement, to take George and hire him out, because he 
was so unruly that she could not manage him.” She did not 
say, “hire him out for her;” and it may have been that she 
wished his owner to take him again, as she had on a former 
occasion sent back his boy Bold for a similar reason. It is 
thus seen that every circumstance, relied on by the plairitiffs 
as corroborative of their claim, may receive a fair and proba- 
ble explanation consistent with the idea of an absolute pur- 
chase of the slave in question by the defendant’s intestate — 
It is seen further, that there are several other circumstances 
appearing upon the testimony of some of the witnesses, par- 
ticularly upon that of Carter and Rose, which cannot be rea- 
sonably explained upon any other hypothesis. The plaintiff's 
case must rest then, at last, upon the proof only of the declara- 
tions of defendant’s intestate, deposed to by witnesses ten 
years at least after they were alleged to have been made.— 
This, as we have shown, is insufficient—and the bill must be 
dismissed with costs: 


Per CurraM. Decree accordingly. 
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MAHALA BRIGGS AND OTHERS against FREDERICK MORRIS, 


To convert a purchaser who takes a deed absolute on its face into a trustee 
for another, it must be alleged, and proved that the clause of redemption 
or the declaration of the trust was omitted either through ignorance, mis- 
take, fraud or undue advantage,"and this must be established, not merely 
by proofs of declarations, but of facts and circumstances, echors the deed, 
inconsistent with the idea of an absolute parchase. 


Causs removed from the Court of Equity of Forsyth Coun- 
ty at Spring term 1854. 

Elizabeth Briggs the sister of the plaintiffs executed her 
bonds with Benjamin Briggs and Henry M. Briggs as her 
sureties for the purchase money of the tract of land in contro- 
versy to the then owner Samuel E. Britz and took from him 
a bond to make title to the same whenever Elizabeth should 
pay the purchase money, Britz died shortly afterwards and 
the land survived to his wife who also died in a short time 
and ©. D. Keeln qualified as her executor. The bill alleges 
that Elizabeth Briggs being unable to pay the purchase mon- 
ey, it was agreed between her and Keeln the Executor, that 
the land should be put up at auction and sold in order to pay 
the bond: that as the plaintiff’s lived on the land they applied 
to the defendant Morris, who had money to lend, to purchase 
the land for them, and he agreed to do so and reconvey to 
them whenever they should pay the purchase money. It was 
further agreed, as they allege, that they should retain the pos- 
session and give him one third of the crop for the interest of 
the money. 

Accordingly the defendant purchased the land at the sale 
for $201 and took an absolute deed for the same from the Exec- 
utor which was greatly less than the value of the land it being, 
as they allege, about $450. That while the auction was 
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going on, the defendant made known to the by-standers that 
he was buying the land for the plaintiffs and thus prevented 
others who were present, and who were willing to buy in the 
land for the plaintiffs, from bidding for the same and by these 
means he was enabled to get the land at-an undervalue. The 
bill further alleges that, having procured the money they ten- 
dered the same to the defendant, who denied the contract and 
refused to convey to the plaintiffs. The prayer of the bill is 
for a tonveyance of the land and for general relief. 

The defendant’s answer denies the plaintiff's whole equity. 

There was replication to the answer: commission and proofs 
and the cause being set for hearing was sent to this court by 
consent of parties. : 


Miller for plaintiff. 
Morehead for defendant. 


Battie, J. The bill seeks to convert the defendant, who 
claims the land in controversy as his own under an absolute 
deed to himself, into a trustee for the plaintiffs, upon the allega- 
tions that he purchased it for them under a promise to let them 
have it when they should repay him the purchase money ; and 
that by representing to bidders at the sale that he was so pur- 
chasing, he got the land at an under value, and then refused 
to perform his contract. Several objections have been urged 
against the right of the plaintiffs to recover—of which it is 
necessary for us to notice one only, which is decisive against 
them. We have heretofore said in several cases, all of which 
are referred to in CLEMENT vs. CLEMENT decided at this Term, 
(ante, 184,) that to correcta deed absolute on its face and to hold 
itas only a security for adebt, or to convert apurchaser who 
takes an absolute deed to himself into a trustee for another, it 
must be alleged and proved that the clause of redemption or 
the declaration of trust, was omitted by reason of ignorance, 
mistake, fraud or undue advantage ; ard the intention must 
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be established, not merely by proof of declarations, but by 
proof of facts and circumstances dehors the deed inconsistent 
with the idea of an absolute purchase. Here the only circum- 
stances relied upon of the latter character, are the inadequa- 
cy of price and the possession of the land by the plaintiffs. As 
to the inadequacy of price there is some discrepancy in the 
testimony ; but if there were not, and it were fully establish- 
ed it would not be of itself sufficient. The argument derived 
from the other circumstance the possession of the land by the 
plaintiffs, is deprived of all its force by the admitted fact that 
the plaintiffs paid one third of the produce as rent. It is true 
they say it was paid in lieu of interest on the purchase money : 
but unfortunately for them, it leaves their case dependent for 
support solely upon the declarations of the defendant. This 
case very much resembles; in its prominent features that of 
Brown v. Carson Busb. Eq. Rep. 272 and must be disposed 
of in the same way the bill must be dismissed with costs. 
Decree accordingly. 


HUGH LAMB against EDWARD PIGFORD AND ISAAC LAMB: 


Where land and negroes had been conveyed by deeds, absolute upon their face, 
toa brother-in-law of the bargainor, and to a bill, seeking to convert such 
conveyances into a trust, the defendant answers evasively and unsatisfactorily 
as to the mode of payment made by him, and it appears that he had recognized 
such trust by conveying a large portion of such property, according to the 
terms of the trust insisted on, and had taken receipis, and done other acts 
inconsistent with an absolyte conveyance, and where it also appeared that 
the bargainor was weak in intellect, and subject to be controlled by the 
bargainee, and was deceived and imposed on by him as to the nature of the 
conveyances, a Court of Equity will declare the existence of the trust, 
and will hold the defendant to an account. 
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Where a part of this parol trast was alleged to be, that certain slaves were t 
be conveyed to, the plaintiff's daughters on their marriage, it was held, thas 
the daughters had no such interest in the question, as to make it requisite 
or proper that they should be parties to the suit brought by their father < 
Held, further, that the daughiers, and their husbands, were competent wit- 


nesses in the cause. 


Cause removed from the Court of Equity of New Hanover 
county at the Spring Term, 1854. 

The plaintiff, Hugh Lamb, a man of weak intellect, illiter- 
ate and easily imposed on by one in whom he had confidence, 
had become much dissatisfied with the conduct of his wife, 
who had given birth toacolored child, left his domicil and 
went to live with his brother, the defendant, Isaac Lamb, tak- 
ing with him his two daughters, Rebecca Ann and Julia Maria, 
who were infants, his only children, where he resided for ahout 
five years. About the time of his removing to the house of 
his brother, he made an absolute conveyance of the tract of 
land he had been living on, also of his slaves, six in number, 
and some other property. These conveyances are admitted 
by Isaac to have been without consideration, and he says that 
they were made to exclude his wife from any participation in 
the plaintiff's property. The plaintiff in his bill alleges that 
these conveyances were upon certain trusts entered into and 
agreed on between the two brothers, viz: that Isaac should 
maintain his brother and two daughters during his, plaintiff's 
life, and after his death should convey the property to the two 
daughters in equal shares. That these trusts were not insert 
ed in the conveyance or at all expressed in writing, because * 
he was ignorant and believed that theyfcould be enforced with- 
out being so expressed. 

_ In the year 1829, after having lived with his brother Isaac 
some four or five years, the plaintiff removed with his two 
daughters to the house of the defendant:Pigford, who had mar- 
ried his sister: about the same time the conveyances which 
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the plaintiff had made of his land and negroes to his brother 
Isaac, were surrendered to him and cancelled, (never having 
been -registed,) and conveyances were made at the same time, 
to the defendant Pigford, of the property which he had con- 
veyed to his brother Issaac, to wit: a tract of land of 350 
acres and eight slaves, (naming them.) The consideration for 
the land as expressed in the deed was $350, and for the slaves, 
$1500. The plaintiff and his daughters continued to reside 
with the defendant Pigford from 1829 until 1838, when Re- 
becca Ann married one John Watkins : the defendant Pigford 
at this time conveyed to her’ one of the negroes which her 
father had conveyed to him, and three others, the children of 
another woman, who had been thus conveyed. — The plaintiff 
and his daughter Julia still continued their residence with 
Pigford until the year 1844, when Julia intermarried with one 
Josiah Johnson, and on 13th of October, in that year, the de- 
fendant Pigford, settled by deed, four slaves upon the said Ju- 
lia and her children, which slaves were of the negrees con- 
veyed by the plaintiff to him and their increase. Shortly af- 
ter the marriage of his daughter, Julia, the plaintiffleft the 
house of Pigford, and resided with one or the other of his sons- 
in-law. 

The bill alleges that these conveyances for the land and 
slaves to Edward Pigford, were wholly without any consider- 
ation, paid or secured by him, but were made in trust and con- 
fidence, that the said Pigford would maintain and support the 
plaintiff at his house during his (plaintiff’s) life : also support 
and educate his two daughters, until their marriage. On their 
marriage, the slaves were to be equally divided between them, 
excepting four, (which were named,) and on the death of the 
plaintiff, these four with the land, were to be conveyed by the 
said defendant to the said two daughters, or in case of their 
death, to their next of kin: that the rents of the land and the 
services of the slaves, were to be received by the defendant ag 
a compensation for maintaining the plaintiff and his twe 

t 
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daughters, and for educating the latter. The bill. further a]- 
leges that this trust was not put in writing, for that the plain- 
tiff was ignorant and illiterate, and was deceived and misin- 
formed by his brother-in-law, the defendant Pigford, in whom 
he had confidence, who advised and persuaded him to the 
course pursued, and that he verily believed these trusts 
were as valid as if they had been incorporated, and set forth 
in the conveyances themselves. The plaintiff in his bill furth- 
er alleges, that the defendant has complied with the trust un- 
taken by him, so far as to give the slaves above mentioned to 
the two. daughters upon their several marriages, but that he 
refuses to execute the same any further, and denies that any 
such trust exists. That he has sold the tract of land to the 
other defendant Isaac, who had full notice of the plaintiff's 
equity. 

The prayer is for a re-conveyance of the land and slaves, 
and an account of the rents of the land, and hires of the slaves, 
and for general relief. 

The defendant Pigford, in his answer, denies that there was 
any trust in his dealing for the land and slaves in question.— 
He alleges that this transaction was fair and well understood 
by the plaintiff, and that the sale was intended to be absolute: 
that the considerations expressed in the deeds were about the 
value of the property purchased by him, and that the same 
was duly paid. He says that he paid sixty dollars of the 
money down, and gave his note for the residue of the purchase 
money, which he has long since paid off, and that the plain- 
tiff owes him for board for himself and daughters, and for 
money lent, and for personal services and articles furnished 
to the amount of $1,500, or more. . He denies that the plain- 
tiff is a man of weak intellect: denies that he used any pur- 
suasion or any means to deceive the plaintiff, and insists upon 
the length of time as a bar to the plaintiff's claim ; also upon 
the statute requiring contracts of this kind to be in writing. 
As to the conveyances of the negroes to the daughters on 
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their respective marriages, he says that he did not make the 
same out of any sense of trust, duty, or obligation, but was 
therein moved entirely by benevolence and affection for the 
plaintiff and his family. 

Isaac Lamb, in his answer, admits that he bought the land 
from the defendant Pigford, at $450, but denies that he had 
any notice of the plaintiff's equity. 

Replication to defendant’s answer: commissions and deposi- 
tions filed in the cause, (the substance of which is set forth in 
the opinion of the Court.) Upon these, with the exhibits, and 
former orders, the cause was set down for hearing; and sent to 
this Court by consent. 


W. A. Wright for plaintiff. 
Miller for defendants. 


Battie, J: This case adds’ one more to the many, which 
have recently been before the Court, in which the plaintiff has 
sought by parol proof, to convert a deed absolute on its face, 
into’a trust or security for money, upon the allegation that 
the clause of the declaration of trust or redemption, was omit- 
ted by reason of ignorance, mistake, fraud or undue advantage. 
The principles upon which relief is given, and the kind and 
amount of testimony which is required in such cases, are at- 
tempted tobe fully set forth, and explained in CLEMENT. CLEM- 
ENT, decided at this Term, (ante 111,) and need not be again 
repeated. Before proceeding to the enquiry whether the 
plaintiff has supported his allegations, by the necessary proof, 
it is proper that we should dispose of the objection urged by 
the defendants against the bill, for the want of parties. It is 
contended that: as a part of the trust, which the plaintiff's char- 
ges was intended to have been inserted in the deeds to the 
defendant, Pigford, and omitted by means of his fraudulent 
contrivance was for the two daughters of the plaintiff, they 
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and their husbands ought to have been made parties, and that 
the bill cannot be sustained without them. 

The objection raises the question, whether the plaintiff's 
daughters have such an interest in the land and slaves, by 
reason of the trust which he intended to declare for them, as 
can give them any right in their father’s lifetime to enforce it 
in Equity? Our opinion is, that they have not. It is a well 
settled rule in Equity, that a contract’ will not be specifically 
enforced if it be. not founded on a valuable consideration. 
Adams Eq. 78, WoopaLL v. Prevatt, Bush. Eq. Rep. 199. 
Here was no contract between the defendant and the plain- 
tiff's daughters, and no consideration moving between them. 
As between the daughters and their father, there was indeed 
a meritorious consideration, but as his intended bounty to 
them was imperfectly executed, it could not. be enforced against 
him in his lifetime, though it might be, if his intention remained 
unaltered at his death, against any person claiming by opera- 
tion of law without an equally meritorious claim : Adams Eq. 
97.— Garner v. GARNER, Busb. Eq. Rep. 1. The father’s ti- 
tle to the land and slaves conveyed to the defendant, so far as 
his daughters are concerned, remained therefore, unaffected 
by his intended. disposition of them, in their favour, and he 
alone is entitled to call upon the defendant to execute the al- 
leged trust. The daughters and their husbands have no di- 
rect and certain interest in the subject matter of the suit ; nor 
indeed, any other interest, except the possibility of succeeding 
to the estate of the father, as his heirs at law and next of kin, 
and of course, they would be improper parties to the suit. If 
this view of the ease be correct, and we think it is, it disposes 
also of the objection to the competency of these persons as 
witnesses for the plaintiff. It is not pretended but that children 
may be witnesses for their father, though they may ultimately 
be benefitted by the decision of the suit in his favor. Their 
relation to him may affect their credibility but not their com- 


petency. 
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We are prepared now to enter upon the examination of the 
testimony taken upon the issues made by the pleadings. The 
main issue, and that upon which the case must principally 
turn, is: whether the deeds executed by the plaintiff to the de- 
fendant Pigford, were intended to be what they purport on 
their face, absolute deeds conveying, for a full and fair price 
paid to the plaintiff, the land and slaves therein mentioned, 
to the said defendant for his own use unaffected by the trusts 
set forth in the bill? . The burden-of proof is on the plaintiff, 
and we have seen that he must show not merely declarations 
of the defendant acknowledging the trusts, but facts and cir- 
cumstances dehors the deed inconsistent with the idea of an 
absolute purchase for himself. Before looking to the plaintiff's 
proofs it is proper to remark that the statements of the an- 
swer in relation to the payment of the purchase money, are 
not so full, explicit and circumstantial as the case required. 
They deal so much in generalities as to give that part of the 
answer, the character of evasiveness, and thereby to induce 
a suspicion of its candor and truthfulness. But if it were 
otherwise, the plaintiffs testimony has fairly. met, and com- 
pletely overthrown it. That the plaintiff was an illiterate, 
simple minded man, and one easily imposed upon, by those in 
whom he had confidence, is clearly proved by many witnesses. 
That the defendant, Pigford, held the land and slaves mention- 
ed in the deed, in some way for the use and benefit of the 
plaintiff and his daughters, he more than ,once acknowledged 
to John Watkins, and others. But throwing this testimony 
aside, and counting for nothing, too, the long period during 
which the-defendant permitted the plaintiff and his. infant 
daughters to live at his house, and furnished them with beard 
and other necessaries, all of which was in accordance with. the 
alleged trust, we have abundant proof from the acts of the 
defendant, to show that he did not hold the property absolute- 
ly as his own, but upon the trusts alleged by the plaintiff. Upon 
the marriage of the daughters he gave to each of them four-of 
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the slaves and their increase, which be had obtained from the 
plaintiff. This is admitted by the defendant; but he alleges 
that they were mere gifts—pure gratuities induced by no legal, 
moral, or any other consideration than good will and benevo- 
lenee toward the parties, who were necies of his wife, and in- 
mates of his family. That may beso, but it is so contrary to 
our experience of the ordinary course of human conduct, that 
we hesitate to believe it ; unless we find it corroborated by 
something more than the defendant’s assertions. Do we find 
any such corroborative testimony? Not so; on the contrary 
we find a circumstance connected with the execution of the 
deed of gift for the four slaves from the defendant, Pigford, 
to the wife of John Watkins, deposed to by the said Watkins 
and John Gideons, which is consistent enough with the idea 
of a transaction founded upon a valuable consideration, or the 
performance of a duty, totally at variance with that of a gift 
or voluntary bounty. The circumstance is thus stated by 
Gideons who was one of the subscribing witnesses: 

“T was present and witnessed such with Hugh Sharpless— 
Mr. Pigford presented a receipt to Mr. Watkins to sign, which 
Watkins refused to sign. Pigford then asked him what he would 
do, and he said he would sign a receipt that he had received 
these four negroes. Mr. Pigford told him tosign that receipt, 
and not to come back there after any more property. Mr. 
Watkins then signed it. This was the second receipt 
as prepared.” The account of the transaction given by Wat- 
kins himself is much more full.and circumstantial, stating 
among other things, that the receipt which he refused to sign, 
expressed that his wife, “should never expect to receive any 
more of Hugh Lamb’s property.” The enquiry occurs at once 
to every mind, why, if the gift ofthe slaves was free and vol- 
untary, take a receipt at all? Why permit the donee to hig-. 
gle about the receipt? Surely the records of benevolence 
might be searched in vain for such another instance of im- 
pertinence on the part of a donee, and forbearance on that of 
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the donor! Strange as this conduct of the defendant Pigford 
may appear, we might perhaps believe it, were it consistent 
with other parts of his conduct as deposed to by sume of the 
other witnesses, whose character is stated by his own wit- 
ness, John D. Powers, to be good. When the plain- 
tiff or his agent, for that purpose, Thomas H. Tate, demand- 
ed the property in question of the defendant, he was rude, and 
according to the statement of Edward Pittman, vulgar and 
insulting. He denied the right of the plaintiff, and then in- 
sisted that the plaintiff owed him an account of $1500, ac- 
cording to one witness, and $2500 according to another; and, 
yet, though requested to do so, he never produced any ac- 
count, nor proves any part of it; nor indeed the payment of 
the purchase money for the land and slaves, except by his 
son James B. Pigford. And the credibility of this witness, 
though his character is proved to be good, is much impaired 
by the fact, that a part of his testimony, to wit: that relating 
to the demand, is directly contradicted by the testimony of 
four others, whose character is also proved to be good. With- 
out adverting to every minute circumstance appearing in the 
proofs, we feel ourselves bound to declare that the transfers 
of the eight slaves to the daughters of the plaintiff upon 
their respective marriages, and the circumstances which at- 
tended them, particularly that made to Mrs: Watkins, are not 
shown by the defendant Pigford to have been pure gifts, and 
are therefore inconsistent with the idea that he purchased the 
slaves of the plaintiff at a full and fair price bona fide and ab- 
solutely for himself. We feel bound to declare further, that 
the trusts alledged by the plaintiff were assumed by the de- 
fendant Pigford, but were omitted in the deed by the fraud 
and imposition of the said defendant. The pretended pur- 
chase of the land was made of the same time, and formed a 
part of the same transaction with that of the slaves, and was, 
in our opinion, agreed to be taken upon the same trusts. We 
are satisfied from the testimony of John Watkins, taken in 
connection with the fact, that the defendant Isaac Lamb, had 
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taken similar conveyances from his brother, the plaintiff, up- 
on similar trusts, that he very well knew the character of the 
deeds from his brother, to his co-defendant and brother-in- 
law, Pigford. The plaintiff is entitled to a decree declaring 
that the defendants hold the property mentioned in the plead- 
ings (except such of the slaves as have been conveyed to his 
daughters,) in trust for the plaintiff, and also that they shall 
account to him for the rent, hires and profits of such land and 
slaves. In taking the account the defendant will be allowed 
for all proper expenditures for the board, &c., of the plaintiff 
and his two daughters. 


JESSE COLEMAN, EXECUTOR against JOHN HALLOWELL AND 
JOSEPH SMITH. 


Where a legacy is given to a trustee, for the use of a married woman, who 
died without having received the same, the personal representative of 
husband, who survived the wife, but who also died without having recieved 
the wife’s legacy, is entitled to a decree for the same, against the wife's 
administrator. 


Cause removed from the Court of Equity of Wayne county, 
at the Spring Term, 1854. 

Sally Smith by her last will and testament, bequeathed as 
follows: “I leave the sixth part of the money that is left afcer 
paying my just debts, tomy son Joseph Smith, as agent for 
Phebe Bryan, to be put to her use annual, or as she requires 
it, with interest from the time it comes into his hands.” The 
defendant John Hallowell, who was appointed executor, qual- 
ified and proceeded to execute the will. Phebe Bryan, the 
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legatee above mentioned died in the year 1850, leaving her 
husband Bennet Bryan surviving. Bennet Bryan, the hus- 
band of Phebe died eight days after his wife, without having 
administered on her estate, leaving a last will and testament 
in which: the plaintiff, Jesse Coleman, is appointed Executor, 
who qualified as such. John Hallowell also became the Ad- 
ministrator of Phebe Bryan. 

The bill is filed by Coleman, the executor of Bennet Bryan, 
against Hallowell as executor of Sally Smith, and as adminis- 
trator of Phebe Bryan, and against Joseph Smith, praying 
that whichever may have the fund in his hands may account 
and pay over the same to him and for general relief. 

The defendant Hallowell says, in his answer, that he had 
paid the amount in question to the trustee Smith, and Smith 
in his answer, says that he had paid a part of the said legacy 
to Phebe Bryan in her life time, but that he has a part there- 
_ of still in his hands, and submits whether he is not by the will 
entitled to retain the same, discharged of the trust. 

The cause was set for hearing on the bill, answers and ex- 
hibit and removed to this Court. 


Dortch for plaintiff. 
J. H. Bryan for defendants. 


Barrie, J. There is no difficulty in ascertaining the rights 
of the parties in this case. The legacy given to the defendant 
Smith, in trust for Phebe Bryan, whether given for her sepa- 
rate use or not, having never been received by her husband 
in her life time, would have accrued to him as her. adminis- 
trator, had he taken out letters of administration on her es- 
tate. But as he died without having done so, and the 
defendant Hallowell having taken them out, the lat- 
ter is entitled, to call upon the defendant Smith, for the 
payment of the said legacy, or such part thereof as had not 
been paid to the wife in her life time; and then the plaintiff 
as the executor of Bennet Bryan, the husband, is entitled to 
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call upon Hallowell, as the administrator of the wife, for the 
same. The plaintiff may havea decree upon these principles, 
which are too well known to the profession to require a refer- 
ence to any authority in support of them. 


Per CvrraM. Decree accordingly. 


GEO. A. SANDERFORD AND WIFE AND OTHERS against JOHN 
C. MOORE. 


Where an estate, in slaves, is given to A., but, if he should die without leay- 
ing a lawful child, then to his sisters, B. and C., and A. died without leav- 
ing a child, bat having sold the whole estate in the property to D., ina 
suit against D., brought by the sisters, (the sale to D. being admitted in 
the pleadings,) it was held, not necessary, that the personal representative, 
A., should be made a party. 

Where, in the above case, it appeared that D., the purchaser, had notice of 
the sisters’ contingent interest, but removed the slaves out of the State, 
and sold them, in the lifetime of A. and his sisters, and the property never 
having been again within the jurisdiction of a Court of law of this State, 
it was held, that the plaintiffs, were entitled to their remedy in Equity, the 
defendant being looked upon as the legal owner, at the time he removed 
them, and the plaintiff's contingent rights having become absolute, only 
after that event. 


Cause removed by consent from the Court of Equity of 
Wake County at the Spring Term, 1854. 

Mary Dean, by her last will and testament, bequeathed 
amongst other devises and bequest, as follows: “I give and 
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bequeath to my grandson, Marcellus Hilliard, one negro wo- 
man, Nelly, and her child Hugh White, but in the event of 
the said Marcellus departing this life without lawful child, 
the said negoes, Nelly and Hugh White, are to be equally divid- 
between Martha H. Sanderford and Frances A. Hilliard, to 
them and their heirs forever.” Mary Dean the testatrix, died 
on the year 1849, and James L. Terrell qualified as her Exec- 
utor, who delivered the slaves Nelly and Hugh White to the 
legatee, Marceljus. 

Frances A. Hilliard died intestate, in the lifetime of her 
sister Martha A. Sanderford and her brother Marcellus, with- 
out having been married, leaving Martha and Marcellus her 
next ofkin. Shortly after the death of Frances, her brother 
Marcellus died intestate, without leaving any “lawful child,” 
having after her death sold and conveyed to the defen- 
dant, Jahn C. Moore, the two slaves, Nelly and Hugh 
White—the purchaser having full knowledge, (as is es- 
tablished by the testimony in the case) of Martha’s and Fran- 
ces’ contingént interests. Within ten days after this purchase 
by Moore, he carried the slaves out of the State, to the City 
of Richmond, and there sold them, and it does not appear 
that. the purchasers were known to the plaintiffs, or that the 
slaves were ever again within the limits of this State. 

George A. Sanderford and his wife Martha, and John L. Ter- 
rell administrator of Frances A. Hilliard, are the plaintiffs. 
The prayer of the bill is, that the defendant account for the 
value of the slaves, Nelly and Hugh White, and for general 
relief. 

The defendant objects to the plaintiffs’ right to recover up- 
on the ground that the personal representative of Marcellus 
Hilliard is not a party to the bill, and he further contends 
that the plaintiffs’ claim' being a legal one, there was no 
ground for going into a Court of Equity. There was replica- 
tion to. the answer, commissions issued, and proofs taken, 
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and the cause, being set for hearing, was removed by consent 
to this Court. 


Moore and Miller for plaintiffs. 
G. W. Haywood for the defendant. 


Pearson, J. The estate of Marcellus was determinable, be- 
ing subject to a limitation over to his sisters, Martha and 
Frances, in the event of his death without leaving a child liy- 
ing at the. time of his death. 

Frances died leaving Marcellus and Martha her next of kin. 
Marcellus sold the slaves to the defendant, who had notice of 
the limitation over: The defendant.carried the slaves to Rich- 
mond and sold them: afterwards, Marcellus died without a 
child. The object of the bill is to follow the fund in the 
hands of the defendant. The right to do so is settled, Hates 
v. Harrison, 7 Ired. Eq. 299. Cuxsume v. Cnesuiee, 2 
Ired. Eq. 569. . 

What part of the fund are the plaintiffs entitled to? Mar- 
tha, under the limitation over, is entitled to one-half. The 
defendant Terrel, the administrator of Frances, is-entitled to 
the legal estate in the other half; but as he makes no sugges- 
tion of there being creditors of his intestate, Martha, as one of 
the next of kin, is entitled to one half of this share, so she is 
entitled to three-fourths of the fund. 

At the time he sold to the defendant, Marcellus was enti- 
tled not only to the determinable estate, but also to one half 
of the share of his sister Frances. So the defendant as-as- 
signee of Marcellus, is entitled to one-fourth of the fund. 

The defendant insists, that the plaintiff cannot havea de- 
cree, because the personal representative of Marcellus is not 
& party. 

If the plaintiffs songht to recover the whole fund, and de- 
- nied the fact of the assignment by Marcellus to the defendant, 
there would be some ground for the objection; but as they 
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admit the assignment, and only ask for three-fourths of the 
fund—being content to leave the other fourth in the hands 
of the defendant, there is no ground for the objection, be- 
cause, by the assignment, the interest of Marcellus, as one of 
the next of kin of Frances, passed to the defendant—conse- 
quently, at his death, there was nothing to pass to his person- 
al representative. Why, then, should he be a party? The 
only object for making him a party would be, to give him an 
opportunity to deny the fact of the assignment—but as to 
. that, the parties are agreed. 

The defendant also insists, that the plaintiffs ought to have 
sued at law, and have no equity against him. If the slaves 
could be found, an action at law would lie, because the plain- 
tiffs are now the legal owners ; but at the time the defendant 
took the slaves to Richmond, and sold them, he was the legal 
owner, and the plaintiffs had only a future contingent inter- 
est. So, as against the defendant, their only remedy is to 
follow the fund. 

The plaintiffs are entitled to a decree for three-fourtlis of the 
fund, after deducting a reasonable allowance for the expense 
of carrying the slaves to Richmond, and making the sale. As 
their equity is to follow the fund, they must be content with 
it, and have no right to hold the defendant responsible for the 
actual value; that would be treating him as a wrong-doer: 
Whereas, the ground of the bill is, to treat him as a trustee of 
a fund, in which the plaintiffs have an interest. 


Per Curia. Decree accordingly, 











HIRAM BRINSON against DAVID W. SANDERS AND JOHN §. 
: JONES. 


Where a guardian to certain infants, who held property independently of 
their father, permitted the children, for several years, to remain with the 
father, and allowed him to have the profits of their estate for keeping them, 
but at length, called upon the father for security for the ensuing year; bat 
told the person, signing the bond, as surety, that he would not lose, for 
that the bond should be discharged by what the father was to have for 
keeping the children, and the children, during that year, were kept and sup- 
ported by their father, it was Aeld, that the guardian should be compelled 
to credit the bond with the price of the children’s board, and maintainance 


for that year. 


Cavse removed from the Court of Equity of Jones County. 

The defendant David W. Sanders, had been appointed 
guardian ‘to the children of one John 8. Jones, who had an 
estate consisting of land and slaves derived from their grand- 
father, the income of which was about 700 dollars, and which 
had been, for several years before the transaction in question, 
expended in the support and maintenance of the children. 
Being still of tender years, it had been deemed expedient by 
the guardian, to let them remain with their parents, and as 
the father was in reduced circumstances, to enable him the 
better to provide for the children, he had been permitted to rent 
the land of his children and hire their slaves, without being 
required by the guardian to give security, receiving what 
he could make from the land and slaves, as his compensation 
for thus keeping and maintaining his children. In the year 
1850, however, for the first time, the property being knocked 
off to Jones the father, at a public hiring, he was required by 
the guardian to give security for the rent and hires for the 
ensuing year. 





Bringon 0. Sanders and Jones. 








The bill charges that Jones, the father, applied to the plain- 
tiff to sign a bond for the sum of $305, which was the amount 
of the rent and hires for that year: that, knewing that Jones 
was utterly insolvent, he at first refused to sign the bond, but 
that the defendant Sanders, the guardian, accosted him, and 
of his own accord assured him that he intended to let Jones 
still keep his children, and that if he did so, the proposed 
bond should be discharged by the price that he would allow 
him for thus keeping and supporting them: that upon this 
assurance he signed the bond aforesaid, as the surety of Jones 
the principal. _ It further alleges that Jones, the father, did 
keep and maintain his children for that year, and that a ‘fair 
compensation for his doing so was more than the amount of 
the bond. That when the same became due, he applied to the 
defendant, to have the bond settled, and discharged with what 
was coming to Jones, which he refused to do, but put the 
same in suit, and has.taken judgment, and threatens to make 
the money by an execution out of the plaintiff. The prayer 
of the bill is for an injunction :—for an account for the board 
and maintenance of the children, and that the bond may be 
declared to be extinguished, and satisfied to the amount found 
due, and for general relief. 

The answer of the defendant Sanders, admits that he had 
let the defendant Jones have and use the property of his chil- 
dren for several years previous to 1850, without requiring se- 
curity from him, and that he permitted the rents and hires of 
the land and negroes, to go in satisfaction of his claim for sup- 
porting the children for those years; but for the year 1850, 
he says, he gave Jones notice, that security would be requir- 
ed, if he again took the property, and that he bid off the pro- 
perty with this distinct understanding. He denies that “he 
made any covenant contract or agreement with the complain- 
ant Brinson, that if he would sign the bond or note of the said 
John §. Jones, for the said sum of $305, or any other sum 
that he would see that he did not lose thereby, or that he 
ever persuaded the said Brinson to execute the said note or 
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bond, and states, on the eontrary, that the said Brinson seem- 
ed rather anxious than otherwise to sign the same.” He says 
that “he simply remarked, that he thought it probable Brin- 
son would lose nothing by signing the said bond.” He furth- 
er says, in his answer, that his wards had been during the 
whole term of his guardianship, and still are indebted. to 
him for advancements made for them out of his own funds, 
and that he made further advancements in provisioris in the 
year 1850. 

The defendant Jones in his first answer, says, that the whole 
answer of the other defendant is true, and the same being ex- 
cepted to, he filed another answer, affirming every fact stated 
by the plaintiff, and alleging that his first answer was extort- 
ed from him by the threats of Sanders to oppress him. 

On the coming in of the answers, the injunction which had 
theretofore issued, was dissolved, and the bill stood over as 
an original bill. There was replication fo the defendant’s an- 
swer: Commissions, and proofs, which are stated in the opin- 
ion of this Court, and being set for hearing, the cause was sent 
to this Court by consen t. 


J. W. Bryan and Green for plaintiff. 
J. H. Bryan for defendants. 


Nasu, ©. J. We are of opinion that the plaintiff is enti- 
tled to relief, under the facts of this case, against the defend- 
ant, Sanders. The children of John 8S. Jones, were the 
wards of the defendant Sanders, and entitled to a considera- 
ble estate, both real and personal, derived from their grand- 
father. The children were young, and permitted to remain 
with their parents, and their father was, from year to year, 
suffered to hire portions of their property, without giving to 
the guardian any security. This continued up to the year, 
1850, when Jones, the father, rented and hired property to 
the amount of $305 75, and was required to give bond and 
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security. The plaintiff was applied to by Jones, to become 
his surety, which he declined, when the defendant Sanders 
came up, and was asked by Mr. Brinson, if there would be 
any difliculty, if he signed the note? Ile answered no; for, 
if Jones kept the children, there would be enough to pay the 
bond. Brinson did sign the bond, and Jones kept the child- 
ren during the year 1850, for the hireing of which year it was 

ven. 

The defendant Sanders, in his answer avers, that in con- 
sequence of a disagreement between Jones, the father, and 
the former guardian, the latter would not advance any funds 
for the maintenance of the children for the year 1847, when 
he became their guardian, and that he maintained them that 
year, whereby they became indebted to him largely; and 
that during the year 1850 he made large advances in provis- 
ions for their support. 

He has failed to prove either allegation. In the deposition 
of Mr. Hall it is shown, that upon his examination, two re- 
ceipts signed—John 8. Jones—were produced by the defen- 
dant Sanders, one bearing date the 1st of January, 1851, for 
the sum of $449.22, “for board and clothing and other ex- 
penses of my children for 1850, for whom he is guardian.”— 
The second receipt is for $199,81, and is in these words: “Re- 
ceived of D. W. Sanders, guardian of my infant. children 
$199 81 on account of their board and clothing for this year, 
April 25th, 1350.” Subsequently to the taking the deposition 
of Mr. Hall, in October 1852, the deposition of G. W. Hawkins 
was taken, in which he states, that about two years before 
that time, the defendant Saunders placed in his hands an old 

judgment against John S. Jones, which he renewed, and ap- 

pended to this deposition, is the following acknowledgement, 

signed in the name of the defendant Sanders, “ David W. 

Sanders admits that the receipf of John S. Jones to hing, 

dated the 25th April, 1850, was given for the claim referred 

to by G. W. Hawkins, and a yoke of oxen, which receipt ig 
5 
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for $199.81.” Again: Jane Jones and William Jones both 
testify that Sanders furnished John 8. Jones, during the year 
1850, with only one barrel of pork and twenty pounds of cof- 
fee, and with no clothing—and that the family was supplied 
with provisions by the plaintiff with the knowledge of San- 
ders. The insolvency of Jones is admitted. It is clear to us, 
that the plaintiff was induced to sign the note for $305.75, as 
the surety of John S. Jones, by the representation made by 
the defendant Sanders, and that those representations were 
designed to have that effect. That the execution of the note 
by the plaintiff was in the nature of a contract, that the board 
and clothing of the children for the year 1850, should be ap- 
propriated to its discharge, as far as they would go—and that 
it ought to have been carried out by the defendant Sanders 
in good faith. If Sanders had proved, that he had in fact 
made advances to Jones during the year 1850, to the amount 
of the receipt of January, 1851, which he has entirely failed 
to do, as against the plaintiff’s claim, they would have availed 
him nothing; for they would have been made in bad faith, 
in direct violation of what he knew to be the inducement to 
the plaintiff to become Jones’ surety. The loss occasioned by 
Jones’ insolvency, if any, must fall upon Sanders, and not 
upon the plaintiff. The plaintiff is entitled to have the note 
of $305.75, credited with the price of the board and clothing 
of the children for the year 1850, and if the amount of that 
note has been paid by him to the defendant Sanders, he is 
entitled to a decree for the full amount, with interest thereon 
from the time of payment, or to so much as the value of the 
board and clothing of the children for the year 1850 amounts to. 
There must be a reference to the master, to ascertain the 
names and number of the children of John S. Jones, who liv- 
ed with him: during the year 1850—the value of their 
* board and clothing—also the amount due upon the note of 


$305.75. 


Per Curiam. Decree accordingly. 
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GUSTAVUS P. ANDERSON AND WIFE against THOMAS C. AR- 
RINGTON, EXECUTOR. 


Where a testator leaves his plantation, his slaves, his stock and farming im- 
plements to his widow, with a request that she shall carry on the farm and 
support the children out of the profits, but in case she married the will 
provides that the whole property shall be sold, and the proceeds of the sale 
divided between her and the children, the will , making no disposition of 
any surplus that might accrue daring her widowhood, it was held that such 
surplus shall go to the second husband. 

The amount of damages accruing upen the resale of property, which resale 
was made necessary by the bidder at a former sale not having complied 
with the terms of such sale, is too uncertain a question to be disposed of in a 
Ceurt of Equity, aad should be left to the proper tribunal, a Court of Law, 


Cause removed by consent from the Court of Equity of Nash 
county, at the Spring Term, 1854. 

The bill was filed by the widow of Peter Arrington and her 
second husband, against the executor, for an account of the 
hires of slaves and sales of property bequeathed to the plaintiff 
Sarah Anne in the testator’s will. The bill suggests that the 
terms of the will in question are of doubtful import, and re- 
fers several questions to the Court, which materially affect 
their rights. The following is the portion of the will upon 
which these questions are presented. 

“T give to my wife Sarah Anne, during her lifetime, or 
widowhood, the tract of land whereon I now reside, together 
with all the negroes belonging to me that are in this State, 
also all my household and kitchen furniture, plantation uten- 
sils, all my stock of every description, horses, mules, cattle, 
hogs and sheep, crop and provisions, all produce on hand of 
every description, and my carriage and buggy: with the un- 
derstanding, and upon the condition that she is to make no 





IN .THE SUPREME OOURT. 





Anderson and wife v. Arrington, Ex'r. 





charge against any one of my children for board or any ne- 
cessaries she may furnish; and if there should nog be a suffi- 
ciency raised upon the plantation for the support and mainte- 
nance of the family, my executor, herein after named, is an- 
thorized to supply such deficiency: out of any moneys that 
may be in his hands, belonging to my estate, and whenever 
any one of my children shall arrive at the age of one and twen- 
ty years, or should marry, such child shall have allotted off, 
if desired, a fair share of my estate, and in the event of the 
death or marriage of my wife, in that case I will and direct 
that the tract of land on which I now live be sold, also all the 
above mentioned property, with exception of the negroes, 
(to wit :) household and kitchen furniture, plantation utensils, 
all the stock or itsincrease of every description, horses, mules, 
cattle, hogs and sheep, crop and provisions and all produce 
that may be on hand, of every description, and carriage and 
buggy or such vehicle as may be on hand, for the use and 
convenience of the family. 

It is my will and desire that my negroes that are .in the 
State of Alabama should continue to be hired out annually, 
and should any one of my negroes, either in the State of Ala- 
bama or here in this State, become disobedient or ungoverna- 
ble, in such case my executor is hereby authorised to sell or 
otherwise dispose of such negro or negroes. I will and direct 
that the tract of land I own in the county of Franklin, known 
as the Eben Nelms tract be sold by my executor, either pub- 
licly or privately, as in his discretion he may think most.ad- 
visable. It is my will and desire that if my wife should mar- 
ry, in that case she shall have allotted to her a fair distri- 
butive share of my personal, and proceeds of my real estate, 
and the residue of my estate of every description, both real 
and personal, I give and bequeath to my children, namely 
(the six infant defendants) to them, their heirs and assigns, to 
be equally divided share and share alike.” 


~ 
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The bill alleges that during her widowhood, the feme 
plaintiff li¥ed upon the farm and cultivated the same, and 
maintained and educated the children, for which she made 
no charge. That she was married to the plaintiff Anderson 
on the 3rd-of December, 1853, and immediately thereafter the 
defendant took possession of all the personal property, except- 
ing the slaves, and advertised the same for sale, and in the 
next ensueing month sold the same to the highest bidder: that 
not only the property ordered by the will to be sold was thus 
disposed of, but a large amount besides, which the feme 
plaintiff had by her care and industry produced from the 
farm, slaves and other property left her in the above recited 
will, especially from the profits of a blacksmith shop, which 
she had carried on. 

The plaintiff, Anderson, bid off a good deal of this property 
uuder an erroneous impression that the same was obliged to 
be sold under the will. But he says that being a stranger in 
the community, he was unable to comply with the terms of 
the sale, by giving security, and prevailed on the defendant to 
let him keep the property, for a short time longer, and give 
him an opportunity td comply with these terms ; but he still 
not being able to do so, the defendant again advertised and 
sold the property to other perons, which last sale was forbid- 
den by the plaintiff Anderson. The defendant sold the home 
tract and the Eben Nelms tract, and hired out the negroes in 
Alabama. 

The plaintiffs insist that the course pursued by the plain- 
tiff, was erroneous in selling the personal property, hut that 
at any rate he had no right to sell the accumulations of the 
feme plaintiff upon the farm during her widowhood, which 
they say belong to them. The children of Peter Arrington 
were made parties defendant. The prayer of the bill is for an 
account &c., and for general relief. 

The defendant in his answer, says that the plaintiff Anderson 
did not act in good faith in bidding off the property at the 
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first sale, that although he requested and obtained time to 
comply with the terms of the sale he made no efforfto do so, 
and at the second sale much of the property was not brought 
forward by him, but was secretéd so that defendant could not 
get it, and that what was sdld went much below the prices 
bid at the first sale. He contends that all the property which 
had accumulated, as well as that left by the testator, was sub- 
ject to sale, according to the terms of the will. And he fur- 
ther contends that the plaintiff, Anderson, should be held lia- 
ble for the loss which was incurred by a resale of the property, 
and that he should account for all the property that went into 
his hands when the same was bid off by him. 

The cause was set for hearing upon the bill answer and 
exhibit and sent to this court. . 


Miller for plaintiff. 
Moore for defendant. 


Bartz, J. The bill is filed for the purpose of obtaining a 
construction of the will of the late Peter Arrington; and an 
ascertainment of the rights and liabilities of the parties in re- 
lation to his estate, in certain events which have occurred.— 
Taking for our guide the well-settled, and well-known rule in 
the construction of wills, that the intention of the testator as 
appearing upon his will taken as a whole, is to govern, we 
proceed to declare our opinion upon such parts of it as are 
presented for our determination. 

The first enquiry is, whether the widow is entitled to the 
surplus profits of the estate given to her for life or widowhood. 
It is manifest that the testator intended her, so long as she 
remained a widow, to live on the plantation which he had de- 
vised to her, and to cultivate it as he had done, for the support 
of herself, her children, and other family. If tlie profits of 
the farm were not sufficient for that purpose, the deficiency 
was to be supplied out of other funds, in the hands of the ex- 
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ecutor. Ifthey were more than sufficient, then the question 
arises, what.is to be done with the surplus? Is the widow 
entitled to it? We think she is; upon the general rule that 
a tenant for life or widowhood of stock &c., is entitled to the 
increase or profits during the continuance of hgr estate, un‘ess 
otherwise disposed of by the will. Here the profits are oth- 
erwise partially disposed of; to wit: so much as might be 
required to furnish board and other necessaries for the chil- 
dren. Beyond that, they are not otherwise given away by the 
will, and of course belong to the widow. Another question 
then arises, what is the surplus? We answer in the language 
of the defendant’s counsel, that it is what remains after keep- ' 
ing up the premises, paying all the necessary charges of cul- 
tivating crops, providing necessaries for the family, and leay- 
ing on hand a stock of provisions, horses, hogs, &c., required 
by the exigencies of the farm. In other words, what would 
be a surplus to a prudent owner and manager, shall be a sur- 
plus as to her, and shall belong to her absolutely. 

The next enquiry is, whether she is entitled to the profits 
of the blacksmith shop: and we think clearly, that she is. 
Those profits, arising during her widowhood, are not mixed 
with the funds assigned to the support of the family, and are 
not otherwise disposed of by the will, and therefore belong to 
her under the general rule. 

The hires of the slaves in Alabama will form a part of the 
personal estate ; a fair distributive share of which is given to 
her, in express terms, by the will. The widow having mar- 
ried, the executor acted properly in selling the plantation 
and other property as directed by the will. The plaintiffs 
must account for all the items of personalty bequeathed to the 
widow, and which came into lier possession, or the possession of 
her second husband, unless the same were lost or destroyed 
without their default, and they will retain the surplus profits as 
above stated. The only remaining question is, as to the liability 
of the plaintiffs in this Court, for the loss incurred by a resale of 
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the property, made necessary by the failure of the plaintiff, An- 
derson, to comply with his contract. What would be the liability 
of the plaintiffs at law, it is unnecessary to say, except that if 
liable at all (as to which we express no opinion) the damages 
would not necessarily be the difference in the price at which 
the articles sold at the two sales. From the circumstances 
detailed in the answer of the executor, it is manifest that-if 
the plaintiff acted in good faith in asking the indulgence 
whieh the executor granted, and failed. to comply with his 
contract after an honest effort to fulfill it, it would be a hard 
measure of justice to compel him to pay, as damages, the dif- 
ference between the price which he offered for the property, 
and that for which it finally sold. The property may not 
have been worth, and the executor may not have been able to 
have got as much at the first sale as the plaintiff offered for it; 
and while he was honestly endeavoring to procure security (if 
he were honestly endeavoring to do so) the property may 
have in the fluctuations of prices, depreciated in value ; all 
which, and perhaps other considerations, might properly in- 
fluence a jury in assessing the amount of damages for the 
breach of the contract. We have said thus much to sliow, 
that the damages are too uncertain to be a proper subject of 
enquiry in a Court of Equity, and must be left to be passed 
upon by a more appropriate tribunal—the jury in a Court of 
Law. 

The plaintiffs may have a decree for an account upon the 
principles set forth in this opinion. 


Per CurIAM. Decree accordingly. 
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JAMES BARNETT AND OTHERS against JOHN BARNETT 
AND OTHERS.* 


The ancient doctrine that persons born deaf and dumb were to be considered 
as idiots, has been abandoned in modern times, and the legal —— 
such persons fully recognised. 

Where a deaf mute had made a bequest of slaves, and directed one of the 
witnesses to keep it, and have it recorded, but on the next day, took back 
the will and executed a deed of gift, which was taken possession of, and 
‘carried away by the same witness without objection from the donor, but 
without any particular instructions held that this was a delivery of the deed 


of gift. 


Cause removed from the Court of Equity of Person county 
at the Spring Term, 1854, by consent. 


The case is fully presented by the opinion of the Court. 


Miller & Lanier for the plaintiffs. 
Norwood, EF. G. Reade & E. Jordan for the defendants. 


Nasu, C. J. The bill is filed to set aside a paper writing 
purporting to be a deed of gift from Susanah Barnett to the 
defendants. The grounds upon which relief is sought are 
two: The first, that the donor was from natural causes, in- 
capable in law of making such a disposition of her property ; 
and secondly—if she had sufficient capacity, the deed was ob- 
tained from her by fraud. 

Susanah was deaf and dumb from her birth, and lived at the 
time of her death, and had done so for some time previous, 
with the defendant John Baynett. 

. *®The case of Adams v. Barnett, decided also at this term, is so identical 
with this, that it is not deemed necessary to report it. 
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In the earlier history of the law, a person who was born 
deaf and dumb, was considered to be an idiot. That period 
has long passed, and the question as to their legal ability. to 
make a contract is placed on its proper ground—their mental 
- capacity. Modern inventions have restored these unfortunates 
to their proper stations in society. The domestic relation 
with all its endearments is open to’ them, and we find them 
occupying distinguished stations in almost every department 
of the arts and sciences. To the Abbe Sicard is justly 
due the distinguished honor of leading in the humane 
effort to enlighten and instruct this unfortunate class of 
human beings—and under his direction, their instraction 
assumed a systematic course. Buildings were erected, which 
have in time spread over Europe, and our own country is dot- 
ted with them. If we cast our eyes over the street, we see a 
noble structure erected at the public expense for this benevo- 
lent purpose. Able teachers employed, and among them those - 
to whom nature has denied the usual inlets to knowledge.— 
There, may be seen the deaf mute instructing his brother mute 
—throwing the light of scienee across his path,-and leading 
him to the knowledge of the common Father of us all. The 
Bible is no longer a sealed book to the poor mute. Such are 
the blessings which have been conferred upon this class of be- 
ings in modern times—and it is now an established prin- 
ciple, that the deaf mute’s capacity is not to be measured by 
what he has not, but what he has. Some controversy took 
place at the bar, as to the onus of proving capacity. Itis not 
necessary for us in this case to decide the question; we are 
satisfied by the testimony of the witnesses of the entire ca 
pacity of Susanah Barnett to understand what she was doing. 
Dr. Jordan, who drew the paper and witnessed it, states “that 
the grade of understanding in both, (alluding to her brother 
Benjamin, who was also a deaf mute,) appeared to be good, 
particularly in Susan. They were as intelligent as individuals 
could be, with their means of information.” The Dr. further © 
states that he lived within half a mile of John Barnett’s, where 
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Susan lived, and was the family physician for twenty years; 
that he could converse with her upon ordinary subjects.— 
When any of the family were sick, she generally attended to 
them ; but particularly when any of the children were ; then, 
her attentions were most constant. “I believe,” (dre his 
words,) “in every instance, I left the prescriptions with her— 
could learn from her the effects of the medicine. She gener- 
ally noticed those effects, particularly on the children.” The 
high standing of Dr. Jordan, both as a physician, and as a 
man of intelligence, entitles his statements to full faith. In 
another part of his testimony, he is asked if Susan gave him 
any directions, when he took possession of the paper in 
controversy. His answer is—“that she directed me after the 
first paper was executed to keep it until it was puton the big 
books at the Court House. Of this, however, I am not posi- 
tively certain. I knew they were both in the habit of speak- 
ing of things that went on the record books of the county in 
this way.” But Dr. Jordan is not left alone upon this ques- 
tion—John A. Barnett, whose character is proved to be as 
high as any man’s—states that after the death of John Barnett’s 
wife in 1836, Susan Barnett had the whole management of the 
domestic affairs of the family, up to 1850, all of which she at- 
tended to, as well as any house-keeper in the neighborhood, 
and she had the character of being one of the best managers 
in all the country. This testimony sufficiently establishes the 
mental capacity of Susan Barnett, the donor —though there is 
much other to the same effect. 

As to the alleged fraud, the plaintiffs have entirely failed 
to sustain their allegation. 

Dr. Jordan, who wrote the paper-writing, and witnessed it, 
states, that receiving a message that Susan Barnett wanted to 
see him, he went to John Barnett’s, where she lived ; he went 
into the room where she was, and told her what he had come 
for, when she by signs directed a servant to bring pen, ink 
and paper, and a stand; and while this preparation was go- 
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ing on, he learned from her how. she wished. to dispose of her 
property. “I wrote,” (says the witness,) “a nuncupative will, 
as I supposed. At her instance, I carried it away for safe 
keeping.” He then states, that in “thinking over the trans- 
action, it was impressed on his mind that she wanted a deed 
of gift, and that the paper he had drawn was no deed of gift. 
“I returned the ensuing morning, and stated to John Barnett 
what I came back for. I immediately went into her room 
and told her the paper writing I had written the day before 
would not do, it must have her mark to it. I then sat down 
and wrote the one now before me—and explained it to her— 
she made her mark, and I witnessed it. I never had any 
doubt of her intention to dispose of her property in the way 
it is disposed of in that paper.” In a subsequent examina- 
tion, the Dr. stated that when he drew the present paper, he 
- explained to her that the first would not do, she must make her 
mark, and that it made the same distribution of the property 
as the one written the day before. With respect to the dis 
position of the present paper, the witness stated that he kept 
it without any particular direction from the donor, but be- 
cause she had directed him to keep the first, and have it put 
on the big books at the Court House; and that when he 
placed it among his private papers, he endorsed upon its back, 
Deed of gift from Susan Barnett. 

John A. Barnett states that he believes she understood she 
was conveying her property to the persons therein named, 
and that she was well satislied, and intended to convey the 
negroes in that way, by deed of gift. She got her slaves from 
her brother. He further stated that not being at home when 
the writing was drawn—meeting with Dr. Jordan, they went 
into the room where Susan Barnett. was lying, and had the 
negroes all brought in, and she was requested to state how 
they were disposed of in the deed, which she did, assigning 
each negro as assigned in the deed. 
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The deed upon its face, isan absolute conveyance, in presenti, 
of the property ; the plaintiffs, who allege that it was intend- 
ed by her as a will, have produced no evidence to show that 
‘ such was the fact. The first paper prepared by Dr. Jordan 
was of a testamentary character, and upon its being explained 
to her, the present paper was prepared, making the same dis- 
position of her property as the preceeding one, and which was 
by the testimony of the witnesses precisely that which she 
had previously often expressed. As a will of slaves, this pa- 
per cannot operate—it has but one witness ; and if we doubt- 
ed as to the intention of the donor, as to whether it was to op- 
erate as a deed or will, upon the principle of res magis valeat 
quam pereat, we should decide that it is what it purports to 
be, a deed of gift. The declarations of Dr. Jordan, that he 
would not have had the deed registered during the life of 
Susan Barnett, because he thought such was her intention, 
cannot alter the nature of the conveyance ; and his endorse- 
ment made at the time, shows what he considered was the 
character of the paper at that time, and what he declared to 
_ be his opinion when he drew the paper. The Dr. taking 
the paper with him under the circumstances, was a delivery 
by the donor. It was taken possession of with the donor’s 
knowledge, and may be considered as coming within the di- 
rection given by her to the witness the day before as to the 
other paper. 

Objection was made to the deposition of John A. Barnett, 
taken in behalf of the defendant. No reason was assigned, 
and we cannot perceive any. He may have had some inter- 
est in setting the paper writing aside, as a deed. He certainly 
has none in supporting it as such, and so far as it went to 
show the capacity of Susan Barnett, and of her knowledge, 
of what she did when she executed the paper now in question, 
its competence is established by the case of Norwoop v. Mar- 
row, 4th Dev., and B. 441. 
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The case is entirely destitute of any evidence to show un- 
due influence, if it could have any bearing. There is no proof 
that the donor did not understand the difference between a 
deed and a will; but a sufficiency to: show she intended the 
paper to operate as a present gift. Nor does the fact of her 
stripping herself of all her property, show she did not intend 
so todo. She enquired of Mr, Barnett what was her moth- 
er’s age. When she found. that she was about the age she 
then was, she at once proceeded to arrange her affairs, 
and no doubt intended to adopt the same mode by which she 
acquired her property—these very negroes. It is further ob- 
jected that Dr Jordan received his information as to the 
names of the negroes given through a negro woman, who 
was much better acquainted with the signs of her mistress 
than he was. We think this an unimportant objection, more 
particularly as the negroes were afterwards brought into her 
presence, and she designated each negro, and to whom given, 
which accorded exactly with the disposition of them in the 
deed. 


Billis dismissed with costs. 


THOMAS UZZLE AND WIFE against JAS. WOOD AND OTHERS. 


Where a father, having madea voluntary dee of gift to a daughter, in order 
to “upset” the same, has the property levied on, and’ sold for his debts, 
bought in by his agent, and by his direction, it is conveyed to the other 
children of the donor, (the father) these last holders will be declared trus- 
tees for the original donee (the daughter.) 
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The fact, that the husband of the first donee (the daughter) had the proper- 
ty in his possession, when it was levied upon, will not prevent the wife 
from asserting her cause of action after three years, nor her administrator 
after her death, the suit having been brought within the time allowed to 
Jemes covert, under the act of limitation, 


Cause transmitted from the Court of Equity of Lenior 
County at the Fall Term, 1853. 


This case appears from the opinion of the Court. 


Moore, Person and J. W. Bryan for the plaintiffs, 
J. H. Bryan for defendants. 


Pearson, J. Jonas Wood had five children, James, Demp- 
sy, Sally, (the wife of Lassiter) Amy, (the wife of Waters,) 
who are defendants, and Mary, the intestate of the plaintiff, 
(who was her husband.) 

In July, 1836, Jonas Wood executed a deed of gift, by 
which he gave certain slaves to James, and certain other 
slaves to Dempsy, and other slaves to Mary and Amy. After- 
wards Mary married the plaintiff Uzzle. 

Jn 1837, the slaves, 15 or 20 in number, were sold by the 
Sheriff under executions.. Lassiter, the husband of Sally, be- 
came the purchaser, (amount of sale $91.50.) 

In 1838, Lassiter conveys the slaves to Jonas Wood, and af- 
terwards by several deeds of gift he conveys them to the de- 
fendants. 

The bill charges that after the intermarriage of the plain- 
tiff with his daughter, Jonas Wood being dissatisfied, desired 
to “upset” the deed of gift executed in 1836, which had been 
duly registered ; and applied to a gentleman learned in law, 
who advised him that although the deed was registered—still 
if “they could procure the creditors of Jonas Wood” to sue, take 
judgments and issue executions, and thereby have the proper- 
ty sold and purchased by a friend, he could reconvey to Jonas 
Wood, and thus “upset” the deed of gift. 
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That in pursuance of this advice, Jonas Wood by payment 
or by substitution of other security, got control of the debts 
which were outstanding against him, and had judgments ta- 
ken, and executions issued, under which the property was 
sold, having previously made an arrangement with Lassiter, 
that he should bid off the property at the sheriff’s sale, and 
then reconvey to Wood. All which was done for the oye 
purpose of “upsetting the deed of gift made in 1836 ;” 
that Jonas Wood might give off the property to his ah ot 
er children, to the exclusion of his daughter Mary, who had 
married Uzzle, for whom he had no kind affection. 

The answers but faintly deny the allegations, and rest the 
defence mainly upon long possession and the statute of limi- 
tations. The proofs fully support the allegations of the bill. 

It is clearly settled, that although equity will not enforce 
an executory agreement made without consideration, yet if 
the gift be executed, and rights have become vested, they 
will be protected. 

By the deed of 1836 the plaintiff's intestate acquired title 
to the slaves in controversy, subject only to the rights of the 
creditors of the donor. He could not defeat or avoid the ef- 
fect of his gift, and a Court of Equity will prevent that from 
being done indirectly, which could not have been done di- 
rectly. The effect of the sale, by the sheriff, was to vest the 
leval title in Lassiter, who passed it to the donor. But as the 
proceeding, in the name of the creditors was not bona fide, or 
at their instance, and was a mere contrivance of the donor, with 
intent to avoid the effect of his deed of gift he held the legal 
title thus acquired as a trustee for the donees ; and the defend- 
ants, to whom he subsequently conveyed, having full notice, 
and three of them being in fact participes criminis, will, in 
this Court, be converted into trustees, and be considered as 
holding the property in trust for the donees under the deed of 
1836. So, the plaintiff’s intestate has a clear equity to. call 
for a conveyance, and an account in regard to the slaves giv- 
en to her by that deed. 
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When a trust is not created by agreement of parties, but 
the person having the legal title is converted, by a decree, 
into a trustee, on the ground of fraud, he may insist that his 
possession was adverse, and protect himself under the statute 
of limitations. Are the defendants protected by the statute ; 
or does the case come within the saving in favor of femes 
covert ? 

For the defendants, it is insisted that this is the suit of the 
husband—that upon his marriage the slaves were reduced in- 
to his possession, and became his property : so that the wife 
had no further concern with them. For the plaintiff it is in- 
sisted, that the possession taken by the husband, was subject 
to the rights of the creditors of the donor, and that the 
ceedings in their names, had the effect to supercede and wipe 
away all right which the husband had acquired ; and that the 
equity to convert the donor, after the title had vested in him, 
into a a trustee, was a chose in action of the wife. 

After much consideration, we have arrived at the conclu- 
sion that the effect of the sale by the sheriff, was to defeat 
entirely the right acquired by the husband, which rested upon 
the fact of his having taken possession, and that the equity 
to convert the defendants into trustees was a right of the wife. 

Suppose a woman purchases a slave, and marries, and the 
slave is recovered from the husband by one having title para- 
mount: It is clear that the action against the vendor upon 
the warranty, must be in the name of the wife. She made the 
contract, and the right to sue for a breach of it, is hers. The 
effect of the recovery against the husband is to defeat entire- 
ly all right on his part, which rested upon the fact of his hay- 
ing had the slave in possession. So, as it seems to us, in our 
case, when the slaves were taken from the husband, and the 
title became vested in the purchaser at Sheriff’s sale, the effect 
was to defeat all right on the part of the husband, which rest- 
ed upon the fact of his having had the slaves in possession— 

6 
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because that possession was over-reached and superceded and 
blotted out by a paramount right. 

An instance, where possession is over-reached, and the ef- 
fect of it superceded, is given by my Lord Coke. Father dies 
—the son, who is married, enters, and afterwards assigns 
dower to his mother—her seisin over-reaches that of the son ; 
so that, the son’s wife cannot support a claim to dower, in 
regard to the part covered by the mother’s dower. Henee 
the maxim ‘Dos de dote peti non debet.” 

As the equity to convert the defendants, who acquired the 
legal estate with notice, into trustees was a right of the wife, 
it was proper to institute this suit in the name of her admin- 
istrator, and of course the defendants cannot sil piaeets them- 
selves by the statute of limitations. 


Decree for plaintiff. 


L. C. HINTON AND OTHERS against JOHN D. POWELL AND. 
WIFE AND OTHERS. 


Where the main object of a testator, appeared to be to provide a home and 
maintainance for Ins infant children, and for that purpose, directed that 
his plantation should be kept up under the care and supervision of his 
widow, and such object was likely to be defeated by the death of the 
widow, and by the distribution of most of the slaves, under another clause 
of the will, whereby the farm became ruinous and unprofitable, and it ap 
pearing to the court, that the interest of all persons interested in the land, 
would be greatly promoted by a sale of the premises, especially that of 
such of his children as were still infants, a decree for a sale will be made 
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Cavse transmitted from the Court of Equity of Wake coun- 
ty, at the Spring Term, 1854. 
The case sufficiently appears from the opinion of the 


Miller and Winston for plaintiffs. 
Moore and G. W. Haywood for defendants. 


Nasu, C. J. The question presented in this case arises un- 
der the will of James Hinton deceased. The item is as fol- 
lows: “4th. I desire, and direct. my executors, to hold and" 
keep, the remainder of my estate, as well real as personal, asa 
common stock for the benefit of my wife and children, not be- 
fore mentioned by name, the profits of which to go to the sup- 
port of the family, and the education of my children ; to keep 
up the plantation and fence in such manner as he sees best— 
for the interest of my wife and such as are under age or’may 
be disposed to remain with her after the age of twenty one or 
after marriage ; and to hire out any of the slaves that may 
not be necessary for carrying on the farm; and the moneys 
for which hiring to be used for the comfort of my wife and 
children who may remain with her for the time being. Pro- 
vided, my beloved wife should again marry, the property real’ 
and personal, which is mentioned in this item as a. common 
stock shall be so divided, with all the increase of the same, 
that my beloved wife may receive her equal portion of all the 
estate real and personal, of which I may die seised and pos- 
sessed. And provided, when any of my children shall arrive 
at the age of twenty-one, or shall marry, then such child or 
children, ‘shall; if they so require, take his or her portion of” 
the property, as he or they would be entitled to by law, it be- 
ing my will and desire that my real estate should not be dis 
posed of otherwise than is provided, until all my children are 
of lawful age, or are married. When my children arrive at 
twenty-one, I desire my executors to dispose of the land either 
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in lots to suit the demand, or in one lot as they may see most 
desirable for the common interest.” The widow is now dead, 
never having married. Indiana Hinton, one of the children 
of the testator, died after him, an infant, leaving no issue; 
and two of his children are still infants—are parties, and an- 
swers have been filed for them. All the rest of the children 
are either arrived at twenty-one years, or are married, and 
under the will have received their shares of the negroes.. The 
petitioners state that in consequence of the children thus with- 
drawing their portion of the slaves, but seven are left, which 
belong to the minor heirs Eugenia and Frances—that they 
are too few to cultivate the plantation to advantage and keep 
it up—that the plantation is rapidly deteriorating, and if its 
cultivation shall be continued until the minors come of age, it 
will be very injurious to them ; as the proceeds will not equal 
the interest of their portion of the purchase money of the land 
if sold, and the hire of their slaves; that lands are now high 
in market, and slaves hiring high—and the prayer of the bill, 
is for a sale of the land. The leading object of the testator 
in the devise we are considering, is to provide a home for his 
infant children, until they should come of age. That home 
was to be their mother’s house, as long as she should remain 
his widow. His confidence in her was full. Their interestg 
were hers—and as long as she remained her own mistress, he 
was willing that interest should be acommon one. Buta 
contingency has occurred, for which he has made no provision. 
She has died his widow, and that home is broken up— There they 
can no longer reside. They are still infants. Their brothers 
and sisters have other homes. What is now to be done with 
the old homestead? Are the directions of the testator to be 
carried out literally, when the reasons which influenced him 
no longer exist? Are those directions to be pursued to the 
manifest injury of those whose interests were so dear to him? 
Are they to be injured by the very care their father took to 
provide for and secure their interests? Can there be a case 
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more illustrative of the legal maxim cessante ratione cessat 
lez? With great propriety, and a proper attention of the 
guardian of the minor devisees and legatees, he has filed their 
answer admitting nothing affecting the interests of his wards 
—but placing them under the protection of the Court. It is 
to be much regretted that so few guardians ad litem know or 
seem to know for,what purpose they are appointed—namely, 
to protect their wards from injury in the is pendens. The 
affidavits of six persons are filed by the plaintiffs, showing 
that the land cannot be divided by metes and bounds without 
injury to all the parties concerned, and that the interests of 
the infants require that it should be sold; as a contingency 
has arisen for which the testator did not provide, and as by 
the death of the widow, the parties, plaintiffs and defendants, 
have become tenants in common of the lands ; and it is satie- 
factorily shown that the land cannot be divided without in- 
jury to all the parties, and that the interests of all will be 
advanced by a sale, and particularly the interests of the infants, 
it must be made. The sale is not under the words of the will, 
but beside the will, as carrying into effect the intention of the 
testator, ‘as gathered from the will itself. Indiana, one of the 
children, died after her father, and before her mother. Her 
remainder was vested in her, and descends to her heirs and 
next of kin. Her mother is one of the latter, and having sur- 
vived her, is entitled to a distributive share of her personal 
property, including the proceeds of the sale of the land which 
in Equity is considered as money. The defendant, Mrs. De- 
lia Powell, is entitled to a distributive share of the sale of the 
land, but must account for the $500 received by her more.than 
her share of the personal property ; to ascertain which, there 
may be a reference .to the master, if the parties cannot agree. 
Let.it be so declared. 
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WILLIAM 8. CHEEVES AND OTHERS, EXEC’RS against SARAH 
BELL AND OTHERS, 


A bequest to four grandchildren, the children of a deceased son, which is 
contained in a clause, giving off the whole personalty to the children and 
grandchildren of the testator, shall be construed to be per capita, and not 
per stirpes, there being nothing in the will to show that the testator meant 


differently. 


Cavs removed from the Court of Equity of Franklin Coun- 
ty at the Spring Term, 1854. 

The bill was filed by the Executors of Heary Williams, to 
obtain a construction of the will, and for instructions in the 
payment of legacies according to the provisions of the same. 
The following is the material portion of this will, viz :— 

“T bequeath that after my death, that my negroes, land, 
and every species of my property be sold, and after my hon- 
est debts have been paid, the balance be divided among my 
heirs as my will directs. 

First, I give unto my daughter Sarah Bell, Nancy High- 
tower and heirs, Simon Williams, four children, (Wilson, 
Anne, Craven and Mary,) Marmaduke Williams. I give 
unto my beloved grandson Henry Carter, his mother’s part 
of my estate. Margarett Cheeves. Rebecca Hopkins part I 
give unto her four children, and lastly, I give unto Obedience 
Dolvin one hundred doll..rs.” 

The testator left surviving him the following children, Sa- 
rah Bell, Obedience Dolvin, wife of James Dolvin, Naney 
Hightower, wife of William Hightower, Marmaduke Williams, 
Margaret Cheeves, wife of William 8. Cheeves, and Rebecea 
Hopkins. A son, Simon Williams, had died in the lifetime 
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of the testator, and left the following children him surviving, 
viz: Wilson Williams, Craven Williams, Mary Fort, wife of 
William Fort, Anne Harris, wife of Richard Harris. Anoth- 
er daughter of the testator, Mary Carter, was also dead at the 
time of making this will, leaving ‘her surviving one child, 
Henry Carter. 

Rebecca Hopkins is still alive, and her children are Joseph 
H. Hopkins, Sarah Hopkins, Elizabeth Hopkins, Simon.Hop- 
kins and Obedience Dolvin, wife of James Dolvin. 

The several questions arising in the construction of this will 
as presented by the answers of the parts are 

First. Dolvin and his wife contend that the will, except as to 
the clauses giving him $100, and those providing for the sale 
of the property and the payment of the testator’s debts, is so 
vague ard uncertain in its terms, that nosensible rule for dis- 
tributing the property among the persons therein mentioned, 
can be derived from it, and they tlierefore insist that a distrib- 

ution shall be made according to the statute upon the subject 
of intestate’s estate. 

2nd. The children of Simon Williams say that they are en- 
titled, each to a share, with Sarah Bell, Nancy Hightower, 
Marmaduke Williams, Henry Carter, Margarett Cheeves, and 
the four children of Rebecca Hopkins, (the last taking as. 
class,) that is, they each claim one tenth of the fund, after de- 
ducting the debts, and one hundred dollars for Mrs Dolvin. 

3rd. The defendants, Margaret Cheeves, Marmaduke Wil- 
liams, Henry Carter, Nancy Hightower and the four children 
of Rebecca Hopkins, (excluding Mrs. Dolvin,) insist that the 
distribution ought to made between them as laid down in the 
second proposition, except that the children of Simon Wil- 
liams, shall only have one share between them: that is, that 
each shall have a seventh part of the fund, except the Hop- 
kins children, who claim a seventh among them, and Simon 
Williams’ children who are entitled to a seventh among them. 
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The cause was set for hearing upon the bill, answers and ex- 
hibit and sent to this Court by consent. 


Moore for plaintiff. 
Lewis and Eaton for defendant. 


Barrie, J. The bill was filed by the Executors of Henry 
Williams, against his legatees, stating that difficulties had been 
suggested in the construction of his will in certain particulars, 
calling upon the court for its advice and direction. In exam- 
amining the will with a view to its construction, it will be 
most convenient to consider the questions raised in the reverse 
order from that in which they are presented in pleadings. 
The counsel for the defendants, Dolvin and wife, contends that 
the will is void for uncertainty, except so much thereof as re- 
lates to the legacy to the wife of $100, the sale of the testator’s 
property, the payment of his debts, and the appointment of 
his executors. But if that be not so, he then insists that they 
are entitled to an equal share of the estate, in addition to the 
legacy of one hundred dollars. In Owen v. Owen Basb. Eq. 
Rep. 121, we said that “all admit that the fundamental rule 
in the construction of wills is to ascertain the intention of the 
maker ; and for that purpose, all the parts of the will are to 
be taken into view, and effect is to be given as far as possible 
to every clause. What is wanting or obscure in one section 
or paragraph, is to be supplied by what is clearly expressed 
in another, so as to give to the whole instrument, a uniform, 
consistent interpretation throughout all its parts.” Taking this 
rule for our guide, we have no hesitation in declaring the ob- 
jection of uncertainty to be unfounded. The counsel says, 
that excepting the legacy to Mrs. Dolvin, nothing is given to 
any person whatever: that the testator merely names certain 
of his children and grandchildren, without giving them any 
thing. That might perhaps be so, were the clause referred 
to, taken by itself, but it is to be considered in reference to the 
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other parts of the will; and taking it in connection with the 
clause immediately preceding, it shows that the whole estate, 
when converted into money, is directed to be divided among 
his “heirs” in certain specified proportions which are sub- 
joined. The claim for Mrs. Dolvin of a share of the estate, in 
addition to the legacy of $100, is clearly inadmissable. The 
sentence in which the legacy i is given is complete. There is 
no apparent omission in it, as there is in the will of James 
Simms, which we were called upon to construe in the case of 
Dew v. Barnss, decided at the present term, (ante 149.) We 
might as well supply any other words as those which the coun- 
eel insists, onght to be inserted. 

The main question in the case is whether the testator’s four 
grandchildren, the children of his deceased son, Simon Wil- _ 
liams, are to take per capita, with his children, or per stnpes 
as representing their deceased father. The rule is firmly set- 
tled that they are to take per capita unless there be something 
in the will to show that, upon a just construction ofit, the tes- 
tator’s intention is apparent that they should take otherwise 
—Warp v. Srows, 2 Dev. Eq. 509—Marrm v. Goutp, Ibid. 
805—Sprivey v. Srrvey, 2 Ired. Eq. 100—Hannis v. Putror, 
§ Ired. Eq. 324—Hemperson v. Womack, 6 Ired. Eq. 437. 
The general rule was adhered to in Wap v. Stows, and Hag- 
zis v. Papor; in the first of which the question was fre- 
quently argued by counsel and the whole subject rully con- 
sidered in an elaborated opinion of the court in which all the 
English cases were reviewed. The other cases of Marri v. 
Goutp, Srrvey v. Sprvey, and Henperson v. Womack, were 
held to be exceptions to the admitted general rule upon the 
special indications of intention apparent in the wills respec- 
tively, which, those cases brought before the Court. This 
narrows the question before us, to the inquiry, whether any 
expression is to be found in the present will to exclude the 
application of the general rule. It must be admitted, that 
there is not, unless it be in the first clause of the will, which 
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is as follows: “I request that after my death, my negroes, 
land, &., be sold, and after my honest debts be paid, the bal- 
ance be divided among my heirs, as my will directs.” Its con- 
tended by those who are opposed to the application of the 
general rule, that the word “heirs,” means children, and that by 
dividing his property among his children, the testator intend- 
ed to assign to each living child an equal share except as 
otherwise directed, and then to give the shares of his deceas- 
ed children to their children respectively. It may be that 
the testator by the term “heirs,” meant “children,” but it is 
more probable that he meant his issue, for whom he felt 
bound to provide, and therefore, included his grand-children, 
whose fathers and mothers were dead. Whether he meant 
the one or the other, we think the construction contended for, 
cannot be admitted. The testator shows that he knew how 
to give the share of a child to his or her children whether 
such child were living or dead. For instance, he gives to his 
grand-sen, Henry Carter, the share of his mother who. was 
dead, and to the four children of Rebecca Hopkins, the share 
of their mother, who was living. Why, if he intended to 
make a like gift to the children of his deceased son, Simon. 
Williams, did he not express himself in similar terms? Why 
name Simon Williams’s children seriatim at all, unless he in- 
tended them to take per capita with the other named legatees, 
who were to have ashare? We think the intent to be col- 
lected from the will itself, is rather for, than against, the ad- 
missibility of the general rule, and it must prevail. A decree 
may be drawn in accordance with this opinion. 











ELIZABETH EARP against WILLIAM EARP, 


In a petition for a divorce, it is not necessary to negative the fact of the pe- 
‘titioner’s receiving the offending party to conjugal embraces after coming 
to a knowledge of the adultery complained of, this being a ground of de- 
fence. Especially is it unnecegsary to negative this fact, where the prayer 
of the petition is only for a separation from bed and board-and for alimony. 

Where there is a general demurrer to the whole bill, and there is any part of 
it, which entitles the plaintiff to relief, the demwrer will be oversuled. 


Petition for divorce and alimony removed from the Court 
of Equity of Johnston County, at Spring Term, 1854. 

The defendant filed a general demurrer to the whole peti- 
tion, and the cause being set down for argument upon the 
petition; and demurrer was removed to this Court by con- 
sent... ' 
This case sufficiently appears from the opinion of the 
Court. 


Lewis, Bushee and Winston for the plaintiff. 
Moore, J. H. Bryan and Miller for the defendant: 


Nasu, ©. J. The bill. is filed to obtain a divorce from bed 
and board and for alimony. There is a general demurrer to 
the whole bill; and if there be any part of the bill entitling 
the plaintiif to relief, the demurrer must be overruled—Adams 
Eq. 335—1st Daniel’s ch. Pr. 588—540. It is a principle of 
pleading, both at law, and in equity, that a demurrer admits 
every thing that.is properly pleaded—its object being to avoid 
an answer upon the ground that an answer is not necessary, as 
from the plaintiff's own showing, he is not entitled to the re- 
lief he seeks. 
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On the argument, it was contended that there was no 
charge in the bill, upon which the Court could order an issue, 
with the exception of that of taking a strumpet into his house 
by the defendant, and having children by her. This, it was 
admitted would furnish an issue—and the facts by the demur- 
rer are admitted. Being bad then in this particular, it is bad 
in the whole—for a demurrer cannot be good in part-and bad 
in part, where it is in itself one whole. To avoid this diffi- 
enlty it is alleged, that the bill isdeficient in not avering that 
she never admitted the defendant to conjugal embraces, after 
she discovered his intercourse with Betsy Mason—having con- 
tinued to live with him for eight years. That she had slept too 
long upon her injuries. The bill states, “ about eight years 
ago the defendant invited to his house, one Betsy Mason, a 
woman of lewd character, and he hath permitted the said wo- 
man to reside upon his premises in his yard, and by her, as 
your petitioner charges, and believes, has had several chil- 
dren; and that he recognizes her and her said children as 
his family, having them at his table, and otherwise feeding, 
clothing and caring for them, as objects of his bounty and af- 
fection.” The petition then charges, “that about eight years 
previously, that is before filing the petition, her mind became 
partially deranged by this and the other conduct of the de- 
fendant.” It then proceeds—“ that she has been forced at all 
times, and especially of late years, by her said husband to 
lead a secluded life, rarely receiving visits from her friends, 
or being permitted to go out from home—and she shows that 
on several occasions she did endeavor to escape from his bru- 
talities and flee to the house of her friends, but she was at the 
command of her said husband, carried back to his house by 
his servants. That she succeeded on the 26th day of Februa- 
ry in making her eseape ; and that it was recently after being 
beaten by her husband.” All this is admitted by the demur- 
er, for it is properly pleaded. But it is urged by the defend- 
ant’s counsel, that if true, it is not sufficient to entitle the pe 
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titioner to the relief she seeks, because the allegation is not, 
accompanied with an averment, that she did not admit her 

husband to her conjugal embraces after discovering his infi- 

delity. For this position he relies upon the act of the ach 

Assembly, Rev. Stat. ch. 39, sec. 2, 3 and 8th. Th 

tions do not sustain the position. The second points ou S the 

causes for which a divorce from the bonds of matrimony, and 

from bed and board, may be obtained ; and the third enumer- 

ates those for which a divorce from bed and board alone may 

be obtained, and in each they are different. Among the 

causes enumerated. in thé 2nd section, is the following: “If 
either party has separated him or herself from the other, and’ 
is living in adultery,” &. The 8th sec. provides: “In any 

suit for a divorce for the cause of adultery, if it shall be prov- 

ed that the plaintiff has been guilty of the like offence, or has 

admitted the defendant to conjugal society or embraces, after 

he or she knew of the criminal fact, &c., it shall be a good de- 

fence, &c., against said suit.” It appears then from the 8th 

section that the so receiving to conjugal em@races, is a mat- 

ter of defence to be proved upon the trial under an issue to 

that effect. It is not necessary therefore for the petition to 

negative the fact. But ifit is necessary for the petition so to 

aver, it is only in cases under the 2nd sec. for a divorce a vin- 

culo matrimonvi. For in that section is the case of living in 

adultery made a specific cause for a divorce absolutely. But 

it is further alleged that the bill shows, as to this specific cause, 

that she has laid by toolong. The petition sets forth the rea- 

son why she did so long delay. After enduring for near thir- 

ty years the brutal oppression of the defendant the finishing 

blow was inflicted by bringing into his house his strumpet, 

and his bastards, and forcing them upon the company of his 

wife. What greater indignity could he have inflicted upon 

her? Personal injuries she might endure—blows and brutali- 

ty from drunkeness she might suffer—but woman’s nature must 
and’will rebel against this last indignity ; or mind itself give 
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way. Accordingly she tells us her mind became partially de- 
ranged. And she was then in a manner confined by her hus- 
band to her own house; and when she attempts to make her 
escape, her own servants at the command of her husband, 
rudely seize and force her back. As soon as she does make 
her escape, she appeals to the laws of ‘her country; and it 
would be a disgrace to the administration of them, if she did 
not receive relief. This then is a charge sufficiently specific, 
upon which to form an issue, and which is admitted by the de- 
murrer. 

The petition further sets forth a list of grievances running. 
through a long series of years. It may be, that they are not 
individually set forth with that particularity as would entitle 
the petitioner to the relief she asks; but taken as a whole, 
they constitute a history of suffering, against which the law 
ought, and we think, does provide. For forty years these 
persons lived together as man and wife, and for thirty of them, 
the petitioner wgs exposed to harsh and brutal treatment on 
the part of the defendant. She bore with it, as only woman 
can bear, and when at last, she seeks redress, she is told, “ you 
ought to be more precise in your charges—you ought to name 
the times dnd places when I committed these acts : The poli- 
cy of the law is to heal these family breaches—to give time 
to the angry passions to cool—and the erring party to repent 
and reform.” The complaining party is compelled to swear 
that the facts upon the application is made, have existed for 
more than six months. Patience and forbearance one with 
the other is inculeated. It does not wish nor expect, that for 
every act of improper violence, a resort should be had to the 
law, nor does it expect that married people shajl keep ina. 
diary, those many causes of strife which disturb the tranquil, 
ity of families. 


The petition contains a plain, artless, feeling statement, well 
calculated to stir up.the deepest sympathies of our nature, . 





Elizabeth Earp 2. Wan. Earp. 








and to cause deep regret, that in God’s best temporal gift to 
man, so much of sin and misery so often mingle. 

We have examined the cases to which our attention has 
been drawn. We do not think they conflict with our opinion 
in this. In Harrison and Harrison, 7th Ired. 484, the issue 
was, “did the defendant offer such indignities.to her person 
as to render her condition intolerable and he life burthensome.” 
The Court decide that the issue was too general. The facts 
constituting the indignities must be found by the jury. The case 
of Foy and Foy, 13 Ired. 90, turned mainly upon the fact that 
the allegations and probata must correspond. In Warrrine- 
ton and Wuirrmeton, 2 Dev. and Bat. 64, the Court decide 
that a petition for a divorce ought, as far as possible, to charge - 
specially, the facts to be given in evidence. The charges 
that the defendant, within the last eight years before the fil- 
ing of the petition, repeatedly, without any provocation on 
her part, beat her, may be sufficiently specific, te call upon 
the defendant for an answer. This, we are not now called on 
to decide, as we have put the decision upon another and suf- 
ficient ground. The demurrer must be overruled with costs. 
This opinion will be certified. 


EDMUND COOR, ADM’R against WILLIAM STARLING AND 
WIFE AND OTHERS. 


A bastard dies intestate, leaving the daughter of a bastard brother, born of 
the same mother, his-next of kin, and a widow. It was held, that the 
widow was only entitled to one-third of her husband’s personal estate, and 
the daughter of his bastard brother to two-thirds. 
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CavseE removed from the Court of Equity of Wayne Coun- 
ty, by consent of parties at the Spring Term, 1854. 
The case sufficiently appears from the opinion of the 


Court. 


Dortch for the plaintiff. 
J. H. Bryan and Person for defendants. 


Nasu, C. J. The petition is filed by the administrator of 
Edwin Jones, to ascertain who are his next of kin, and in what 
proportions they are entitled under the acts of distributions, 
to the surplus of the property remaining after the payment of 
the debts of his intestate. 

In 1801, Catharine Jones, a single woman, was delivered of 
a bastard child named Edwin Jones, who subsequently mar- 
ried and died in January, 1851, leaving no child or the issue of 
such, but a widow, who is now the wife of the defendant Star- 
ling, herself one of the defendants. Catherine Jones, in the 
year 1804 or 5, married one Simon Lunsford, who lived with 
her four or five years, and then left her, and removed from this 
‘ State to parts unknown, and has never since been heard of.— 
About the year 1824, Catharine Jones, as she still continued 
to be called, had another child, called Henderson Jones, who 
died in 1845, leaving a widow and one legitimate child, who 
is the defendant Catharine Elizabeth. Starling, in right of his 
wife claims, as stated in the petition, the whole of the person- 
al property, and Catharine Elizabeth claims two-thirds. We 
are of opinion that the defendant Starling, in right of his wife, 
is entitled to one-third of the assets in the hands of the ad- 
ministrator of Edwin Jones, and Catharine Elizabeth to the 
other two shares. 

In 1836, the Legislature of this State, by an act then pass- 
ed, provided that, “‘ when any citizen of this State, shall die 
intestate, &c., leaving a widow and no kindred, that are 
known to exist, &c., the widow shall be entitled to the whole 
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of the personal property of her husband.” This act was origi- 
nally passed in 1823-31, (Rev. St. ch. 12%, s. 15) and under 
its operation, the claim of Starling in right of his wife, would 
have been correct. Edwin Jones was a bastard, and by the com- 
mon law, no such consanguinity existed between him and his 
bastard brother, as enabled the latter, or his issue, to claim 
any portion of his estate real or personal. A bastard can be 
heir to no one, nor can he have any heirs, but of his own 
body ; for being ji/ius nullius, he is kin to no one. 1st Black- 
stone Com. 459. Henderson Jones was himself a bastard.— 
Children born during a lawful marriage are presumed to be 
legitimate—but this presumption may be rebutted by proof of 
illegitimacy. Formerly, the rule in favor of legitimacy was 
so strict, that nothing but the absence of the husband from the 
country, during the whole time of gestation, would counteract 
the principle. But the rule now is firmly established, that 
any circumstances which show an impossibility that the hus- 
band could be the father, will put an end to the presumption, 
and the child will be deemed illegitimate. These circumstances 
are, the husband’s being under the age of puberty, or laboring 
under disability occassioned by natural infirmity, or by length 
of the time since his death, or from his cogtinued absence.— 
Rex v. Lurre, 8th East 193 —1st Phil. Ev. 158. Catharine 
Jones, the mother of Henderson Jones, was duly married to 

Lunsford in 1804 or 5, who left her and the State in 1808 or 

9, and Hendersop Jones was born in 1824—which was fifteen 

or sixteen years after all access of Lunsford to his wife could 

have taken place, and eight or nine years after being heard of 
last: which raised in law a presumption of his death. Hen- 

derson Jones then was the illegitimate brother of Edwin. 
Jones, by the same mother—and under the common law was 

not of kin to his brother Edwin, and under the acts of 1823- 

31, the defendant Mrs. Starling, would have been entitled to 

the whole of the surplus of the personal property of her late 

husband Edwin Jones. 
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But at the session of the Legislature in 1836, another 
act was passed, by which it is provided, “if any such illegit- 
imate or natural born child shall die intestate, without hav- 
ing any child or children, his or her personal estate shall be 
divided among his or her brothers or sisters born of the same 
mother and their representatives, in the same manner, and 
under the same regulations and restrictions, as if they had 
been born in lawful wedlock,” Rev. Stat. ch. 64, s. 4. This act 
recognizes the consanguinity between bastards, and establishes 
their rights under certain circumstances to the succession to 
personal property. The defendant, Mrs. Starling, is not enti- 
tled to the whole of the surplus of the personal property of 
her deceased husband, for the defendant, Gatharine Elizabeth 
is the daughter of his half brother by the same mother, but 

he is entitled, under the general act of distribution, to one- 
third, and Catharine Elizabeth is entitled to the other two- 
thirds. 

Decree accordingly. The costs to be paid out of the fund. 


Per Curiam. Decree accordingly. 


THOMAS TAYLOR against JOHN TAYLOR AND OTHERS. 


A deed, absolute on its face, will be declared a trust where a parol agree- 
ment has been proven to that effect, accompanied with circumstances, 
dehors the deed, inconsistent with the idea of an absolute purchase. 


Cause removed from the Court of Equity of the county of 
Anson, at the Fall Term, 1853. 
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On the 2rd of March, 1813, one Burwell Benton, conveyed 
the land in question, by deed, to Stephen Taylor, now deceas- 
ed, the father of the plaintiff and of the defendant, John Tay- 
lor. The bill alleges, that the plaintiff furnished oue-half of 
the purchase money, and that it was agreed between the 
plaintiff and his father, that one-half of the land should be 
conveyed to him, and that in pursuance of this agreement, 
one Allen Carpenter, a surveyor, was employed by the par- 
ties to run off the land into two equal tracts, and to write a 
deed for one part of the same from Stephen, the father, to the 
plaintiff; that Carpenter accordingly divided the land, and 
drew a deed for one-half, to wit: 237 acres; that the son im- 
mediately thereafter, by the father’s consent, went into pos- 
session of the part allotted to him by Carpenter’s survey, and 
remained in possesion thereof, up tothe time of Stephen 
Taylor’s death; that from accident, the deed was not signed 
by said Stephen, though he frequently declared his willing- 
ness to do so, and admitted that plaintiff had paid one-half 
the purohase money to Benton, and was entitled to half of the 
land. 

The bill further alleges that all the the other defendants, 
except John Taylor, who with him are the heirs at law of Ste- 
phen Taylor, have admitted the plaintiff's equity, and by a 
deed executed by them attempted to convey their interest in 
the share laid off for him by the surveyor, but by the unskilful- 
ness of the draughtsman, only a life estate was conveyed to 
him by this deed. The prayer of the bill is, that the defend- 
ants convey in fee simple the share of the land laid off by the 
surveyor to the plaintiff. 

The bill was taken pro confesso as to some of the defend- 
ants and the rest, with the exception of the defendant John, 
admitted the plaintiffs bill. 

John Taylor, one of the heirs at law of Stephen Taylor, an- 
swered the bill, and denied the payment of half the money by 
the plaintiff. He admits that there was an agreement be 
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tween the plaintiff and his father, that he was to have one half 
of the land bought of Benton, whenever he paid half of the 
money, and that this was the reason why the land was run off 
by the surveyor, but says the plaintiff never paid any part of the 
money to her father, or to any one else, and being a very poor 
person, was totally unable to do so. 

Replication was taken to this answer, and proofs filed, the 
material portions of which are recited in the opinion of the 


Court. 
Cause set for hearing and transferred to this Court. 


Strange and Kelly for plaintiff. 
No counsel appeared for defendants. 


Battie, J. The bill was filed for the purpose of compelling 
the defendant to execute a conveyance to the plaintiff for an 
interest in one half of a certain tract of land, which 
the plaintiff alleges was purchased and paid for jointly by him 
and Stephen Taylor, his father, and for which his father took 
the deed to himself, with a promise to convey one half of the 
land to plaintiff. The defendant John Taylor denies the 
trust, and the question is, has the plaintiff supported his alle- 
gations by proof sufficient to entitle him toa decree. This is 
one of a class of cases of which several have recently been 
before the Court, and in which it has been held, that to con- 
vert a deed absolute on its face into a security for money or 
a trust, there must be proof not merely of the party’s declara- 
tions, but of facts and circumstances, dehors the deed incon- 
sist with the idea of an absolute purchase. We think that the 
testimony furnishes abundantly the required proof. In addi- 
tion to the oft repeated admissions by the father, of the joint 
purchase and payment by himself and his son, there are the 
clearly proved facts of the survey, plat, and division of the 
land between the purchasers, made by the surveyor Carpen- 
ter, the taking possession of his part by the plaintiff with his 
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father’s knowledge and consent, and retaining the same up to 
the time of his father’s death, and afterwards until the filing 
of the bill, without paying any rent therefor. These facts are 
entirely inconsistent with the idea of an absolute purchase by 
Stephen Taylor of the whole land for himself. The plaintiff 
is entitled to a decree, that the defendants shall execute the 
necessary conveyance or conveyances to perfect his title to 
the land in question. The defendant John Taylor, must pay. 
the costs. Decree. 


LUCY THOMAS AND OTHERS against NATHANIEL. J. PALMER. 


Emancipation, followed by immediate removal from the State, is not forbid- 
den by our laws. But where it is provided in a will, that certain slaves shall 
have their own time, and may work or not, as they see proper, having the 
care and protection of a nominal master, and a fund for their support and 
maintainance, such a state of qualified slavery is regarded by the Court 


as unlawful, and the bequests void. 


Cause removed from the Court of Equity of Caswell coun- 
ty, at the Spring Term, 1854. 

Nathiniel P. Thomas, among other things, devised and be- 
queathed as follows : 

“My mill tract of land, situate in Caswell county, containing 
eighty-five acres, on the waters of Pumpkin Creek, adjoining 
the lands of Carter Powell, and others, and the Crowder tract 
of land, containing about sixty-six acres, adjoining the same. 
Ido hereby devise to my executor, to be sold on a liberal 
credit, and the proceeds of the said sale to be placed at inter- 
est, after investing a portion of the same in purchasing a suit- 
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able home for my mulatto woman, Lucy, anil children, pur- 
chased of the trustees of Robert A. Crowder; the interest in 
the said two tracts to be appropriated towards their support, and 
until the amount of said sale becomes due, I direct my exec- 
utor to appropriate a sufficient amount out of the proceeds 
of my estate generally, for their maintainance and support. 

3rd. My mulatto woman, Lucy, as aforesaid, I do hereby 
devise and bequeath, to Nathaniel J. Palmer, together with 
her children, Mary Jane, James and Newton, and any other 
children that she may have, in trust and confidence, never- 
theless, that he will provide for them a suitable home, as 
aforesaid, and for her support, and that of her children, until 
they are able to support themselves, out of the proceeds of 
the real estate aforesaid. And in the event of the death 
of the said Nathaniel J. Palmer, the said* woman, and chil- 
dren are to be held by my friend, William Bryant, of Pitt- 
sylvania county, Virginia, as trustee aforesaid, and in the 
event of his death, they are to be held by such trustee as he 
may select, and the County Court of Caswell approve and 
appoint, it being understood that the said woman and children 
are not to be removed from the county of Caswell, without 
her free will and consent, and a copy of this will recorded in 
the clerk’s office of the county, to which she may remove.” 

In a codicil to this will the testator provides as follows: “In 
the event that the laws of North Carolina, or the policy of 
the same, as construed by the Supreme Court, shall present 
any obstacle to the fulfillment of the trust mentioned in the 
foregoing will in relation to my mulatto woman, Lucy, and 
her children, I do hereby authorise and direct my exeeutor, to 
send them to such State, territory or country as she may select, 
and he maythink best, and I do hereby charge my estate with 
a sum sufficient to provide for their removal to such State, 
territory, and country, and for their comfortable settlement 
there; it being my will and desire, that she shall not be con- 
tinued in slavery.” 
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The woman Lucy, being advised that the policy of the laws 
of the State forbade her remaining in the State, and obtain- 
ing any of the advantages proposed in this will or codicil re- 
moved with her children to the State of Ohio, where they 
are now domiciled, and are, by the laws otf that State, free 
persons. 

The plaintiffs (the woman Lucy and her children) in their 
bill, allege that by their own exertions, and by the partial aid 
of Mr. Palmer, the executor, they were enabled to get to 
Ohio, but that they have not been provided with a home or 
settlement as the will directs, aud that they are in want, and 
destitution, and that the children being small, the mother is 
unable to support herself and them, without the assistance of 
the fund provided in the will. They insist that the codicil 
of the will, above recited, made good and valid, the provisi »n 
made for them in the will, and that they are entitled to the 
proceeds of the sale of the two tracts of land, which amounts 
to some $1,500; but besides this, they are entitled to the ex- 
penses of their removal, and to a comfortable settlement out 
of the estate of the testator. And accordingly such is the 
prayer of the bill as well as for general relief. 

The answer of the executor, Palmer, objects to the construc- 
tion insisted on by the plaintiffs, but says that he is advised, 
that there is nothing in the codicil to validate, and set up the 
deficient and illegal devises in the body of the will, so that 
the plaintiffs are not entitled to any thing but the expenses of 
their removal, and a comfortable settlement in the land to 
which they have gone; that he has already advanced funds to 
them to assist in removing them to Ohio, and that as soon as 
the condition of the estate will allow, he intends to provide 
for a comfortable settlement of themin Ohio. But he submits 
to the advice and direction of this Court in the premises. 

The cause was set for hearing on Dill answer, and exhibit, 
and sent to this Court by consent. 

Morehead for plaintiffs. 

Norwood for defendants. 
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Pearson, J. Emancipation is not forbidden by our laws; 
but a negro, who is set free, is required forthwith to leave the 
State; for it is against public policy to have the number of 
free negroes increased, or to allow negroes to remain among 
us in a qualified state of slavery. 

The latter is, if any thing, the worse evil of the two. Free 
negroes constitute a distinct class; and the poor creatures 
seldom prosper so well as to become objects of envy. Where- 
as, slaves, who have the care and protection of a master, have 
houses provided for them, and a fund set apart for their sup- 
port and maintenance, so that they can have the control of 
their own time, and may work or not, as they see proper, 
necessarily become objects of envy to those who continue to 
look upon them as fellow slaves. So that nothing can be 
more calculated to make our slaves discontented ; according- 
ly such a state of things is expressly forbidden by statute. It 
follows that the provision in the will by which Lucy and her 
children were to remain in this State under the care and pro- 
tection of one, who was to act nominally as master, but was 
to provide a house for them to live in, and apply the interest 
of a certain fund for their support and maintenance, so as 
to ‘et them have the control of their own time, is void. For- 
tunately for the complainants, the testator became aware of this 
in time to make provision by a codicil for their emancipation 
and removal to another country, and “ for their comfortable 
settlement there.” 

The complainants insist, that the codicil has the further ef- 
fect of making valid the provision that is made for them in 
the will, and that they are now entitled as well to the provi- 
sion which the testator intended to make for them by the will, 
as that which he did make for them by the codicil. In other 
words, that besides having the expenses of their removal and 
comfortable settlement in another country paid out of the es- 
tate of the testator, they are entitled to the fund produced by 
the sale of the two tracts of land. We do not think so. 
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The provision made by the codicil is intended as a substi- 
tute for that made by the will—* in the event,” that the latter 
cannot be carried into effect. The intention is clearly this: 
If the negroes can be kept in this State, they are to be pro- 
vided for as directed by the will. If they cannot remain here 
and be so provided for; then, they are to be provided for as 
directed by the codicil. There is not the slighest intimation 
that the two modes of providing for them are in any degree, 
or to any extent, to be cumulative. 


Decree accordingly. 


ELIZABETH B. DAVES AND OTHERS against E. G. HAYWOOD 
AND OTHERS. 


Where a fund is direeted by a will to be equally divided amongst children, in- 
terest will be charged on advancements out of that fund, whenever it is 
necessary to make the division eqnal. 

A release of interest endorsed upon a note which was never delivered to the 
releasee is inoperative. 

Under our act of distribution advancements made by intestate mothers as 
well asintestate fathers are required to be brought into hotchpot. Gifts 
made to the grard children are not required to be thus brought in. 


Cause removed from the Court of Equity of Craven Coun- 
ty at the Spring Term 1854 of that court. 

Edward Graham of New Berne devised and bequeathed a 
large real and personal estate to his wlfe, for life, and after- 
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wards to his two daughters, Elizabeth, who intermaried with 
John P. Daves, and Jane, who intermarried with Wm. H. 
Haywood, Jr., and to his son Hamilton C. Graham, te be 
equally divided : and the will further provides, that if either 
of these children should die in the lifetime of their mother, 
leaving children, that the children of such child should take 
the share intended for his or her parent, and he appointed his 
wife Elizabeth Graham his executrix, and guardian to his 
children. The will further provides that she might sell and 
dispose of such part of the estate as she might find necessary 
and best for the payment of certain charges against his estate 
and for the maintenance and education of his children. 

The testator lived until all three of his children married, 
and arrived at the age of twenty one. 

Hamilton C. Graham, above mentioned, baving married, 
the following issue was born to him, that is, Edward Graham, 
Charles Graham and Hamilton Graham, who are plaintiffs in 
this suit. After the death of the testator, Hamilton C. Gra- 
ham with his wife and three children, for several years, lived 
with his mother, the executrix, and he and his family, during 
that period, were maintained and supported by her, out of the 
estate and proceeds thereof. She also advanced money to the 
said Hamilton C. Graham, at different times, for which she 
took his notes, and after the death of her son Hamilton C., 
she continued to support his children until her death. 

Elizabeth, one of the above named legatees, intermarried 
with John P. Daves, who died in the year, 1838, much em- 
barrassed with debts, and upon the final settlement of his es- 
tate, it proved insolvent. Among his debts were three notes 
for the aggregate of $2300, with interest payable to the execu- 
trix, Mrs. Graham, and one for $1200, payable to her indi- 
vidually. At the sale of the property of John P. Daves, it 
was arranged with the executor of Mr. Daves, and his widow, 
the plaintiff Elizabeth and Mrs. Graham, that she should pur- 
chase at the sale of her husband’s estate to the amount of these 
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notes and that she should account for the amount in 
the distribution of Mr. and Mrs. Graham’s estate. She pur- 
chased according to this agreement, and gave her note to her 
mother Mrs. Graham, for $3775, due in 1838. 

Mrs. Graham, the executrix, also made an advance- 
ment of $2000 to her son-in-law, Mr. Haywood, for 
which she took his note, upon which note there is a release 
of interest, but without date. There were other advance- 
ments made to Mrs. Haywood, by her mother. The distri- 
butees of the two estates are the same persons, and the pro- 
portion of each the same. 

The bill was filed by Mrs. Daves and the three children of 
Hamilton C. Graham, to-wit: Edward, Charles and Hamil- 
ton, and by F. J. Jones, administrator of H. C. Graham 
against Edward G. Haywood, administrator, de bonis non 
with the will annexed of Edward Graham and as administra- 
tor de bonis non of Mrs. Elizabeth Graham, (the previous ad- 
ministrator, W. H. Haywood, Jr., having died,) and against 
Mrs. J. F. Haywood, executrix of Wm. H. Haywood, Jr., 
praying for an account, and a distribution of the estates of 
Mr. and Mrs. Graham. The defendants answered, and an 
order was made referring the accounts to a commissioner to 
be stated. 

On the coming in of the commissioner’s report, exceptions 
were filed by both parties, which raised the following ques- 
tions, viz: 

1st. Whether the commissioner was right in charging Mrs. 
Daves, with interest on the note given to her mother Mrs. 
Graham, as executrix of her father? 

2d. Whether the commissioner was right in charging inter- 
est on the notes given by Mr. Haywood and Hamilton C. Gra- 
ham. 

3d. Whether the children of Hamilton C. Graham were 
properly chargeable with the board, money, &c., furnished to 
him by his mother. 
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4th. Whether the children of Hamilton C. Graham were 
chargeable with the board money, &c., furnished them by 
their grand-mother after the death of their father. 

The cause was set for hearing upon the exceptions, and sent 
to this Court by consent. 


J. W. Bryan for the plaintiffs. 
Moore and E. G. Haywood for defendants. 


Barrie, J. The commisioner was right in charging Mrs, 
Daves with interest on the note given to her mother as exe- 
cutrix of her father. If taken as a debt to the estate, interest 
was undoubtedly chargeable. The rule is the same, if the 
money for which the note was given was intended by the 
mother, as an advancement out of the remainder, limited to 
the children after the mother’s death, because it is necessary 
that interest should be charged in order to produce equality 
in the division of that fund among the children. The com- 
missioner was equally ‘right in charging interest upon the 
notes given respectively by Mr. Haywood, and Hamilton C. 
Graham. The releases endorsed on the notes, never operated 
for want of a delivery. Indeed, we learn from the parties 
that, if interest be charged on Mrs. Daves’ note, no objection 
is made to the counting of interest on the others. 

The children of Hamilton C. Graham deceased, are proper- 
ly charged with the board, money, &c., furnished to him by 
his mother. In the distribution of her estate they are to be 
regarded as advancements. It true, that under the English 
Statute of distributions, none but the children ot an intestate 
father are bound to account for advancements, because the 
father only is under a legal obligation to provide for his chil- 
dren. But our Statute, which was passed originally in the 
year, 1792, and re-enacted when the Statutes were revised in 
1836, (See 1 Rev. Stat. ch. 64, sec. 2,) uses the words, “he 
orshe” and “him and her,” in reference to the intestate, 
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whose children were to account for personal property given 
to them or put into their possession in their parent’s life time. 
Both sexes are clearly embraced by these words, and we do 
not feel at liberty to reject them, but are bound to hold that 
the Legislature intended to apply them to an intestate mother, 
as well as to an intestate father. With regard to the board, 
money, &c., furnished by Mrs. Graham, to her infant grand- 
children, the rule is different. Even, if such things given to 
infant children, were to be regarded as advancements, which 
we hold that they are not, unless expressed to be so by the 
parent, (See 2d Williams on Executors, 923, and Meanows v. 
Meapows, 11 Ired. Rep. 148,) yet they are not to be extended 
to grand-children, as was distinctly held by this Court, in 
Heaven v. Heanen, 7 Ired. Eq. 159. 

The exceptions to the report of the commissioner are all 
overruled, and the report is in all respects confirmed: and a 
decree must be drawn accordingly. 


BENNET ROWLAND AND WIFE AND OTHERS against 
CANDIS PARTIN. 


Where property has been seized under an order of sequestration, to prevent 
a removal and hired out, the owner for life, (from whom it was taken) is 
entitled to these hires and the court of equity will so order. 


Apprat from the Court of Equity of Wake County at the 
Spring Term 1854. 

William Partin by his last will and testament (among other 
things) bequeathed as follows: “I also give to my said wife 
all my negroes : namely, Morning, &c., to be disposed of at her 
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discretion, equally between all my daughters; namely, Per- 
nina Partin, &c., except my wife should be of opinion that 
by the increase of the said negroes, or otherwise, they should 
be of more value than what my sons have had heretofore, and 
now given to them from me, then my wish is, that my said 
wife may divide the surplus part of the said negroes equally 
among all my sons ; namely, John, &c.: nevertheless she is 
at liberty finally to sell one or more of said negroes as she 
may think proper.” 

Candis Partin, the widow of the testator, mentioned in the 
above clause as his wife, sold two of the negroes, and the bill 
alleges that she was about to sell the others, and that they 
were about to be removed beyond the limits of the state. The 
bill was filed by the daughters and their husbands, praying 
for a writ of sequestration, and for a construction of the above 
recited clause of the will, so that the interest which the 
plaintiffs have in this bequest may be ascertained. 

The Court accordingly granted the writ of sequestration 
and according to the terms thereof, the negroes, in question, 
were seized by the Sheriff; (the widow not being able to give 
the security required ‘by the Court.) 

By another order of the Court, the hires of these negroes 
were directed to be paid to Candis Partin, the widow. 

At a subsequent term of the Court, the plaintiffs filed a pe- 
tition for a rehearing of this latter order, and prayed that it 
should be reversed. The Court on argument and considera- 
tion of this petition reversed the order, and thereup- 
én the defendant prayed for leave to appeal to this Court, 
which was granted. 


Miller & Winston for plaintiffs. 
G. W. Haywood & Moore for defendant. 
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Batriz, J. We think his Honor erred in reversing the in- 
terlocutory order upon the petition to rehear it. At the time 
it was entered, it was the only order to which the plaintiffs 
upon the allegations and prayer of their bill were entitled.— 
They do not pretend that they have an absolute, or, indeed, 
any other certain interest in the slaves in question; on the 
contrary, they say expressly “that it is doubtful what estate 
in the said slaves they have under the bequest contained in 
the last will and testament of William Partin.” And they 
pray only to have the slaves in the possession of the defend- 
ant, and the money for which she had sold the others, secur- 
ed. The fiat made by the Judge, and the writ of sequestra- 
tion issued upon it, were in accordance with the prayer. 
The plaintiffsno where set up any claim to the accruing 
profits of the slaves during the life of the defendant, but on 
the contrary, had permitted her to enjoy them unquestioned 
for nearly thirty years. Had she given bond for the forth- 
coming of the slaves according to the proviso in the fiat, and 
writ of sequestration, she would undoubtedly have enjoyed 
their hires and profits; and we think that she was equally en- 
titled to them, when the slaves were taken into possession, and 
hired out by the Sheriff. The order to that effect made by the 
Court was therefore, proper, and ought not to have been re- 
versed. This opinion will be certified to the Court below, to 
the end, that the order to reverse the decretal order in ques- 
tion may itself be reversed with costs, and that the Court 
may proceed in the cause. 


Decree accordingly. 





